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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§ 86. Lire.—Revocation of Authority without Notice.—Non- 
payment of Premium.—Forfeiture of Policy—The policy was 
subject to a condition that receipts should not be valid without 
the company’s seal. The insured was accustomed to send the 
premium to the agent to collect premiums, D., who forwarded 
them to the company and senta teceipt in return. The agency 
of D. was revoked without the knowledge of insured, and the 
premium sent to him as usual, but no receipt was returned, and 
the company failing to receive the money canceled the policy 
according to its terms. Held, that the company was guilty of 
gross negligence in not notifying the insured of the revocation. 
Held, that the insured was entitled to recover a sum sufficient to 
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effect a new insurance at the former rate, or to receive back the 
premiums paid, with interest. Held, that the agent was the 
agent of the company and not of the insured. 


Braswell vs. American Life Ins. Co. 
Bep’d Jour’l, p. 429. N.C. 8. C. 


§ 87. Fime.—Authority to Waive Proofs of Loss.—Evidence 
that the agent received applications, took risks, settled rates of 
premium, and issued policies for the company, does not show 
that he was the general agent authorized to waive the preliminary 
proofs required by the policy. 

Eastern R. R. Co. vs. Relief Ins. Co., 105 Mass., 570, distinguished. 

Harrison vs. City F. Ins. Co., 9 Allen, 231; Tate vs. Citizens’ Mutual 
Ins. Co., 13 Gray, 79; Shawmut Sugar Refining Co. vs. People’s Mutual 
F. Ins. Co., 12 Gray, 535. 

Lohnes vs. Ins. Co. of North America. 

Rep’d Jour’l, p. 472. 


APPLICATION. 


§ 88. Lire.— Answers in.— Representations.—Policy.—The appli- 
cation agreed that the answers and statements should be the basis 
and form part of the contract or policy, and if they were not in all 
respects true and correctly stated, the policy should be void, ac- 
cording to its terms. The policy declared that the insurance was 
in consideration of the representations made to the company, 
and of the premiums ; also that it was issued and accepted upon 
the following, among other conditions; “ Fraud or intentional 
misrepresentation avoids the policy.” No other reference was 
made to the application or the statement it contained. Held, 
that the policy alone expressed the contract between the parties, 
and the answers and statements were representations merely and 
not warranties. 

Robertson vs. French, 4 East., 130, 135 ; Bunyon on Life Ass., 34 ; May 
on Ins., 159; Wheelton vs. Hardwitz, 8 E. & B., 232; Anderson vs. Fitz- 
gerald, 4 H. of L. Ca., 484; Pawson vs. Watson, Cowp., 785; Campbell 
vs. N. E. Mut. Ins. Co., 98 Mass., 381; Price vs. Phoenix Mut. Life Ins, 
Co., 17 Minn., 497. 

American Popular Life Ins, Co. vs. Day.§ 

Rep’d Jour’l, p, 451. 





Application— Construction. 


CONSTRUCTION. 


§ 89. Fire.—Policy Avoided by Fraud.—The policy insured 
$2,000 on building, $1,000 on fixtures, and $2,000 on stock, and 
contained a provision that “all fraud, or attempt at fraud, or 
false swearing on the part of the assured, or on the part of any 
person in his behalf, shall cause a forfeiture of all claim under 
the policy.” Fraud was proved in the claim on stock, but not 
as to the building or fixtures. Held, that the case is not one 
where the policy, because several in substance, may be avoided 
only in part. It was the intention of the parties that fraud 
should avoid the whole policy. The maxim /falsum in uno falsum 
in omnibus applies ; the insured having been convicted of false- 
hood regarding one of the subjects of insurance, will be con- 
sidered false in regard to all the rest. Held, that the policy 
would be avoided by fraud on the part of the insured in making 
the contract without any provision to that effect, and instruction 
extending the penalty of forfeiture to such fraud was not error. | 

Ferris & Eaton vs. North American Fire Ins. Co., 1 Hill, 71, and Ins.° 
Co. vs. Weides, 14 Wall., 375, distinguished. 

Moore vs. Va, F. & M. Ins, Co, 

Rep’d Jour’l, p. 441. Va. 8. C. A. 


§ 90. Frre.—Fall of Building.—Increase of Risk.—The policy 
provided that if the building should fall, except by fire, the in- 
surance should cease ; also that it should be void if any change 
occurred in the building by which the risk was increased, without 
the written consent of the company. A portion of the building, 
which was of brick, fell, but more than three fourths remained 
standing, and two days subsequent a fire occurred in an adjacent 
building, by which the first building and contents were damaged. 
Held, that it was not a fallen building within the meaning of the 
policy. Held, that the change referred to was only such as might 
be produced by the act of the insured, to which the company 
might consent, not the accidental fall of a portion. 

Breuner vs. L., L. & G. Ins. Co.' 

Rep. Jour’l, p. 475. 





Digest of Decisions. 


EVIDENCE. 


§ 91." Fire.—Failure to call Witness.—Failure to call a clerk, 
who was present in court, where suspicious circumstances at the 
time of the fire are alleged against the principal, may be a proper 
subject of comment by the court. 

Fowler vs, Old North State Ins, Co. 

Rep’d Jour'l, p. 432. N.0.8.C. 


§ 92. Frme.—Verdict against the Weight of.—The jury are the 
proper judges of the credibility of testimony, but have no right 
to capriciously reject the testimony of one witness and accept 
that of another. Where it appeared from the verdict that there 
had been no weighing of conflicting evidence; Held, that the 
verdict was against the weight of evidence. 


St. Paul F. and M. Ins. Co. vs. Johnson. 
Rep’d Jour’l, p. 434. Inu. 8. C. 


§ 93. Lire.— Instructions to Jury.— Over-due Premium.— 
Estoppel.— Waiver.—It is the duty of the court to submit to the 
jury all controverted questions of fact when there is any evidence 
to support the respective claims of the parties; but if the claims 
are made against the evidence in the case, and wholly unsup- 
ported by proof, it is error to submit it to the jury as if the evi- 
dence justified the claim, and without comment. The insured 
handed a check to B., with which to pay the cash part of pre- 
mium to the agent, and B. delayed until after the death of the 
insured, when the premium was overdue. The agent received 
the check not knowing of the death of the insured, and delivered 
a renewal receipt to B. The premium notes were never signed 
or given. Held, that as there was no evidence that B. acted 
otherwise than as agent for the insured, it was error to instruct 
merely that if he acted for the agent payment to him was pay- 
ment to the agent. Evidence that premiums have been received 
when a short time overdue, and there is nothing to excite suspi- 
cion without inquiry, but that when long delayed or there have 
been other suspicious circumstances, the usual course has been 
to require a certificate of health, is not evidence of such a cus- 





1877.) Evidence. 405 


tom as would estop the company from claiming a strict forfeiture 
in any case. When it was in evidence that though the company 
made a mistake in a notice of the amount of premium due, which 
was sent at the usual time, the insured was not misled by it, it 
was error to instruct that if the insured was misled by the 
erroneous notice, the company was estopped from claiming 
prompt payment. Where it did not appear from the evidence 
that the company had knowledge of the death of the insured 
when they received an over-due premium, or even whether the 
premium was received, it was misleading and erroneous to charge 
merely that if they received it with such knowledge, it was a 
waiver of forfeiture. 
Lewis vs. Phoenix Mut. Life Ins. Co. 
Rep’d Jour’l, p. 413. Cr. 8. C. E. 
§ 94. Lire—As to Matters Subsequent to the Issue of Policy. 
—As to Statements of. other Parties.—The following questions were 
asked to show that the insured was addicted to the use of in- 
toxicating liquors at and prior to the time of effecting insurance ; 
“Has he since Oct., 1868, been in the habit of using intoxicat- 
ing drinks?” “ How soon after 1868 did you know, if at all, of 
his drinking intoxicating liquors?” “How long did the habit, 
such as you saw of his drinking prior to 1868, continue after that 
period?” Held, that when the policy was issued in Oct., 1868, 
and no evidence as to knowledge of his habits previous to that 
time had been given by the witness or other parties, the ques- 
tions were properly overruled. Evidence in regard to state- 
ments in the family as to the reputed cause of the disease which 
caused the death of insured’s uncle was admissible to rebut a 
presumption of intentional misstatement by the insured of the 
cause of the disease. Statements made by persons named by 
the executor of the insured, in pursuance of a request by the 
company that he would name disinterested acquaintance to whom 
they might apply “for information to enable them to judge of 
the identity of the person, the justice of the claim, etc.,” are 
binding against the executor with regard to proof of death, but 
not upon any other subject, such as the habits of the insured. 
American Popular Life Ins. Co. vs. Day. 
4 88. 





Digest of Decisions. 


LIABILITY. 


§ 95. Fire.—Weasure of Damages.-—The market value of the 
goods at the time and place of fire is the proper measure of 
damages within the amount insured. 

May on Ins., p. 525, et seg. ; Wynne vs. L., Ls and G. Ins. Co., 71 N.C. 
Rep., 121. 

Fowler vs. Old North State Ins, Co.". 


LIMITATION CLAUSE. 


§ 96. Fime— Waiver by Adjustment.—Pleadings.—Form of 
Action —An adjustment of the loss indorsed upon the policy, 
though there is no expressed promise to pay, is an acknowledg- 
ment of the amount due and an implied promise, whichis a 
waiver of the limitation clause requiring an action to be brought 
within one year. 

Phillips on Ins., sec. 1815 ; Park on Ins., vol. 1, p. 266 ; Starkie on Ev., 
vol. 3, 1168 ; Farmers and Merchants Ins. Co. vs. Chestnut, 50 Ill., 112 ; 
Chitty’s Pleading, vol. 1, p. 358. 

The action need not be brought on the policy ; recovery can 
be had under a count in the declaration on an account stated. 

1 Chitty’s Pleading, 358. 

Mlinois Mut. Ins. Co. vs. Archdeacon et al. 

Rep’d Jour’l, p. 417. 


MORTGAGE. 


 § 97. Fire—Right of Recovery.—Transfer of Title-—Other 
Insurance.—Contribution.—Proof of Loss.—The policy provided 
that in case of other insurance without consent, or of a mort- 
gage, or transfer, or sale of the property, without notice indorsed, 
it should be void ; also, that in case of other insurance the in- 
sured should recover only a pro rata amount of the loss; also 
that no sale or transfer of the property should vitiate the right 
of the mortgagee to recover. The loss was payable to the mort- 
gagee. The insured subsequently placed a second mortgage on 
the property without consent, which was foreclosed by the mort- 
gagee, who procured additional insurance without consent. Held, 
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in a suit by the first mortgagee to recover, that the clauses relat- 
ing to other insurance were not intended to defeat the rights of 
parties by the acts of strangers for which they were not respon- 
sible. 

Nichols vs. Fayette Mut. F. Ins. Co., 1 Allen, 63.7 

Held, that the second mortgage, without consent, defeated the 
right of the insured, and of the mortgagee, if merely standing in 
his place, to recover. 

Franklin Savings Institution vs. Central Ins. Co., 119 Mass., 240. 

But under the special clause protecting the mortgagee, its right 
of recovery is not vitiated by any of the incidents of a sale or 
transfer. Held, that the pro rata clause was not intended to 
cover unauthorized acts of a stranger, and the mortgagee is en- 
titled to recover the full amount of the loss within the policy. 
Held, that a statement in the proof of loss that there was other 
insurance is not the admission of a fact contradicted in the 
claim, and does not prevent a full recovery. 

Campbell vs. Charter Oak F. & M. Ins. Co., 10 Allen, 213, distinguished. 

City Five Cent Savings Bank vs. Pa. Fire Ins. Co. 

Rep’d Jour’l, p. 437. Mass. 8. J. C. 


MORTGAGOR. 


§ 98. Fire.—Right to Sue.—The loss was payable to M., the 
mortgagee, as her interest should appear. M. had a mortgage 
for $500 on the house. The insurance on house and furniture 
was $3,000. The loss on furniture was paid to M., but the com- 
pany elected to rebuild the house. Held, that the interest of the 
mortgagor in the policy being in excess of the mortgage, he had 
a right to sue in his own name to recover the alleged difference 
in value between the new and the old house. 

St. Pau F. and M. Ins. Co. vs. Johnson. 


MUTUAL RELIEF ASSOCIATIONS. 


§ 99. Lire.— Powers of.— Wager Policies.— Ouster of Corporate 
Franchise-—Mutual Relief Associations incorporated under the 
Ohio amendatory act of Feb. 3d, 1875, are not subject to the 
State statutes relating to life insurance. 
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State vs. Mutual Protection Association of Ohio, 26 Ohio St., 19. 


Such associations are not authorized to provide for the pay- 
ment of stipulated sums of money to persons other than the 
family or heirs of a deceased member. A certificate of incor- 
poration setting forth that “the manner of carrying on business 
shall be such as the association may from time to time prescribe 
by rules, regulations, and by-laws, not inconsistent with the laws 
of the State,” is not a sufficient compliance with the require- 
ment that the certificate shall show “the manner of carrying on 
the business of said association.” Where such an association 
issued 64 certificates of membership to one person on the lives 
of parties in whom he had no insurable interest, with knowledge 
of the facts ; Held, in quo warranto, that there was just ground 
for ousting it of its franehise as a corporation. 

State of Ohio vs. Central Ohio Mut. Relief Ass. 

Rep’d Jour’l, p. 464. Ouro §, C0, 


OTHER INSURANCE. 


§ 100. Fmer.— Validity of—Where evidence tending to show 
that other insurance was invalid for want of authority on the 
part of the company, was excluded, the defendant cannot com- 
plain where the validity of such insurance was an essential ele- 
ment in its defense. 

Bardwell vs. Conway Mutual Fire Ins. Co. 

Reported Jour’l, p. 413. Mass. 8. J.C. 


POLICY. 


§ 101. Fme— Non-payment of Premium.—Non-delivery.—The 
insurance contemplated by a correspondence was by a policy to 
be issued and sent to the agent for delivery, upon the payment of 
premium. The agent notified the insured of its receipt and 
held it until a few days before the fire, when it was canceled for 
non-payment of premium. Held, that no action for recovery 
will lie. 

Myers vs. Liverpool, London, and Globe Ins. Co. 
Rep’d Jour’l, p. 440. 





Practice—Premium. 


PRACTICE. 


§ 102. Fire.— Waiver of Preliminary Proofs as a Defense.— 
Where the company set up, among other grounds of defense, 
that the insured failed to furnish preliminary proofs within the 
time and in the manner prescribed ; Held, that such defense was 
not waived by also setting up and relying upon other defenses 
not inconsistent therewith. 

Home Ins. Co. vs. Lindsey, 26 Ohio St., 348. 

Farmers Ins. Co. vs. Frick. 

Rep’d Jour’, p. 462. Outro 8. C. 


§ 103. Lire.— Form of Action—An action for recovery on a 
policy under seal in New Jersey should be covenant and not 
assumpsit, but where the company was not harmed by the error, 
which was merely technical, the appellate court will exercise the 
remedial power of amendment in the interest of justice. 

Ruckman vs. Bergholtz, 8 Vroom, 437, 439 ; Practice Act of N. J., 2 138, 
Revision p. 625. 

American Popular Life Ins. Co. vs. Day. 


PREMIUM. 


§ 104. Lire.— When due on Sunday.—Rescission of Contract.— 
The premium on a life policy became due on Sunday and was 
tendered on the following Monday. The agent refused to receive 
it, claiming that the policy was void. The insured gave no notice 
that he should treat the policy as void, but eleven months after 
brought suit based on an alleged rescission of the contract. Held, 
that the tender of premium was made in season, and the policy 
was still binding on the company. 

Hammond vs. Amer. Mut. Life Ins. Co., 10 Gray, 306. 

Held, that an election to treat the policy as void must be made 
within a reasonable time ; it was too late after eleven months to 
give notice for the first time of such an election. 


Howland vs. Continental Life Ins. “Co. 
Rep’d Jour’l, p. 473. 
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§ 105. Lire.—Payment by Agent Assured.—The policy was on 
the joint life of the plaintiff and her husband, who was a clerk of 
the general agent, and acting with the approval of the company, 
which sometimes paid his salary. Held, that he sustained the 
same legal relations to the company, in respect to business be- 
longing to his duties, as the general agent, and possessed corres- 
ponding power. 

5 N. Y., 117. 

The receipt for the payment of the last premium was in the 
usual form, signed by the secretary and countersigned by the 
clerk himself, in behalf of the general agent. Held, in an action 
by the wife surviving, that such a receipt might be prima facie 
evidence of the payment in behalf of third parties, but the agent 
could not act for himself and his principal so as to bind the prin- 
cipal to the receipt of money by a mere acknowledgement that 
he received it from himself, without other corroborative evidence. 


Story on Agency, 3 10, 11, 210, 211; 19 Barb., 595. 
The fact that prior payments were made and receipted by the 


insured, which were recognized by the company as payments, 
does not aid the case. Where there was direct positive evidence 
that the premium was not paid, a refusal to submit the question 
to the jury was not error. The fact that the policy was on joint 
lives did not entitle the survivors to any greater rights than would 
have belonged to the insured had he been the survivor. 

Neuendorff vs. World Mutual Life Ins. Co. 

Rep’d Jour’l, p. 459. 


REBUILDING. 


§ 106. Fime— Responsibility of Inswred.—Liability for Rent.— 
The company elected to repair, and the insured, a carpenter, 
was requested to superintend it and see that the work was prop- 
erly done and make any suggestions. He was present once or 
twice but made no complaint, and after the work was done he 
took possession, declaring he waived none of his rights and that 
the work was improperly done. There was evidence of an 
honest effort on the part of the company to have the work 
properly done. Held, that the conduct of the insured was a 
proper subject of consideration for the jury, and instruction that 
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it was not his duty to superintend or make any suggestions, that 
the repairing was at the company’s peril, would naturally lead 
the jury to discard his conduct and was erroneous. Under an 
election to repair there can be no liability for rent until a reason- 
able time for making the repairs has elapsed. 

St. Paul F. and M. Ins, Co. vs. Johnson. 


VALUATION. 


§ 107. Fime.—WMateriality of—Evidence of.—Contribution.— 
Finding by Jury.— Adjustment.—Where the insurance was made 
upon a written application that covenanted to be a full exposi- 
tion of the facts in regard to the value, etc., of the risk, and no 
valuation was incorporated in the form or required by the com- 
pany, it could not afterward insist that the valuation was material, 
and introduce oral evidence to prove the value. 

Hersey vs. Merrimack Co. Mutual Fire Ins. Co., 7 Foster, (N. H.) 157, 
distinguished. 

Certificates of valuation made by the directors of another in- 
surance company, agreed to by the insured, as a basis of contract 
with them, are inadmissible against him. The opinion of one 
acquainted with building is admissible to show the nature and 
quality of the building. 

McGinness vs. Adriatic Mills, 116 Mass., 177. 

The amount which the land sells for after the destruction of 
the buildings, is not competent evidence to prove the value of the 
buildings. The insurance was for $1,000, with the contribution 
clause; there was insurance under a prior policy for $2,200, 
without contribution, but both were under a statutory limitation 
that the companies might insure only three fourths of the value. 
The jury, instructed that the defendant should contribute 
10-32 part of 3-4 of the actual loss, rendered a verdict including 
the whole amount of the insurance. Held, that the finding was 
that the whole insurance did not exceed three fourths of the 
value, and it could not be alleged that the first policy covered 
the entire insurable interest. Had the verdict been for but $500 
it might be contended that the plaintiff under such a verdict 
would receive more than the value, as estimated on the basis of 
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the instructions. An adjustment is not evidence of the value 
between any others than the parties to it. 
Bardwell vs. Conway Mutual Fire Ins. Co. 


WIFE’S POLICY. 


§ 108. Lire.—Construction of Missowri Statute.— Who may Sue 
—Rights of Creditors.—The plaintiff applied for and obtained a 
policy on the life of her husband, for her own benefit, from a 
Kansas company, both being residents of Missouri. The pre- 
mium exceeded $300, and the husband subsequently became 
insolvent. The Missouri statute provides, among other things, 
that the insurance effected by a married woman on the life of 
her husband shall be free from the claims of his creditors, but 
such exemption shall not apply when the annual premiums exceed 
$300. Held, that if the policy be a Missouri contract it is not 
void under the statutes. If the wife paid the premiums she 
might insure for any amount, and if paid by the husband, the 
excess, if recovered, might be held in trust for the creditors of 
the husband, as represented by the administrator or assignee in 
bankruptcy. 

In re Yaeger, 8 West. Ins. Review, 378 ; Charter Oak Ins. Co. vs. Brandt, 
47 Mo., 419 ; McComas vs. Covenant Ins. Co., 56 Mo., 573. 

Held, that the right of action was in the plaintiff and not in 
the administrator. Held, that the company cannot set up the 
claims of creditors to defeat her action. 

Smith vs. Mo. Valley Life Ins. Co. 

Rep’d Jour’l, p. 394. U. 8. C. C., Kansas, as affirmed by U. 8S. 8.C. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATE: 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Sepremper Term, 1876, 


EDWIN BARDWELL, Avw’r, 
vs, 


CONWAY MUTUAL FIRE INS. CO. 


Where the insurance was made upon a written application, that covenanted to be 
a full exposition of the facts, in regard to the value, etc., of the risk, and no 
valuation was incorporated in the form, or required by the company, it could 
not afterward insist that the valuation was material, and introduce oral evidence 
to prove the value. 


Certificates of valuation made by the directors of another insurance company, 
agreed to by the insured as a basis of contract with them, were inadmissible 
against him. 

The oe of one acquainted with building was admissible, to show the nature 
and quality of the building. 

The amount which the land sells for after the destruction of the buildings, is not 
adequate evidence to prove the value of the buildings. 


The insurance was for $1,000, with the contribution clause ; there was insurance 
under a prior policy for $2,200 without contribution ; but both under a limita- 
tion by oe that the companies might insure only three fourths of the value. 

{ Where the jury, under instructions that the defendant should contribute 10-32 
parts of three fourths of the actual loss, rendered a verdict including the whole 
, amount of the insurance 
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Held, that the finding was that the whole insurance did not exceed three fourths of 
the value, and it could not be alleged that the first policy covered the entire in- 
surable interest. 

An adjustment is not evidence of the value between any others than the parties to it. 

A company cannot complain of the invalidity of another insurance that is an es- 
sential element in its defense. 

Exceptions overruled. 


Davip Arxen, of Greenfield, for Plaintiff. 
Cuar.es G. Deano, of Greenfield, for Defendant. 


Devens, J. 


I. The court correctly refused to admit oral statements of the 
value of the premises made at the time of procuring the policy by 
the plaintiff’s intestate, notwithstanding the defendant offered to 
show that the assured knew them to be false. The insurance was 
made upon a written application, which was covenanted to be a full 
and true exposition of all the facts and circumstances in regard to 
the condition, situation, value and risk of the property. Although 
the form used contained a blank for the valuation of the property, 
none was made by the applicant. The defendant did not require it, 
and did not incorporate the oral statements of the assured in the ap- 
plication, or make them a part thereof, as it might readily have done. 
Having entered into the contract without regard to the value of the 
property insured, leaving that in case of loss to be afterward deter- 
mined, it cannot now insist that these statements were material. 
Whether, if there had been a fraudulent overvaluation in the appli- 
cation itself, which was the case of Hersey vs. Merrimac Co. Mutual 
Fire Ins. Co., 7 Foster, (N. H.) 157, it would have avoided a policy 
similar in terms to this, need not be decided. 

Il. The certificates of the value of the property as made by the 
directors of the Whately Ins. Co., when the assured applied to be- 
come a member of that company, were the opinion of others as to 
its value, and were not admissible against the plaintiff in this suit. 
His acceptance of policies based upon such appraisals, would bind 
him as a matter of contract in the transactions with the Whately 
company, but would not be evidence of an admission by him that 
such appraisals were correct in a transaction with another party. 

III. The plaintiff had, at the time, a right to inquire as to the na- 
ture and quality of the different parts of the building, the cellar in- 
clusive, of any person acquainted with the building, and therefore 
eompetent to judge in relation to it. By the exception to the inquiry 
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addressed to Bardwell, it does not appear that he was not such a per- 
son, nor that his reply was anything more than an expression of an 
opinion which he was qualified to give. McGinness vs. Adriatic Mills, 
116 Mass., 177. 

IV. The defendant sought to show what the land sold for after the 
buildings were destroyed, as affording evidence of the value of the 
buildings when connected with proof of what both together had be- 
fore been offered for at sale. We cannot say that this was impro- 
perly excluded. The relation which the buildings occupy to the land, 
is not necessarily such that their value can approximately be ascer- 
tained by such a comparison as was proposed. In some instances they 
add to the value of the estate more than their own independent value, 
while in others, buildings which it would cost much money to renew, 
do not add sensibly to the amount for which the estate on which they 
are situated could be sold. 

V. The defendant contends that the policy held by the assured, at 
the time of loss, in the Whately company, having been issued to him 
prior to that of the Conway company, and being without clause of 
contribution, and covering the entire insurable interest in the property, 
the policy of the defendant was invalid. The facts, as proved, do not 
afford ground for this contention of the defendant. A different 
estimate was placed by the jury upon the value of the property, from 
that which appeared when the case was formerly before this court. 
Bardwell vs. Conway Ins. Co., 118 Mass., 465. The verdict, it ap- 
pears by these exceptions, and as rendered at the last trial under the 
instruction of the court, shows that the insurance of the Whately 
company did not cover the plaintiff’s insurable interest. 

The loss was total, and the instruction was, that the proportion 
that the defendant should contribute toward it should be 10-32 parts 
of three fourths of the actual loss of the- house and shed. The in- 
surance of the defendant was $1,000 thereon, that of the Whately 
company being $2,200, and under this instruction a verdict was ren- 
dered for the plaintiff ; which included the whole amount insured on 
the house and shed. By this verdict, therefore, it appears, according 
to the estimate placed by the jury on the loss, that three fourths of 
the whole actual value was at least $3,200. If, therefore, the 
Whately company’s policy was prior in point of time, and contained 
no provision for apportionment, the plaintiff had an insurable inter- 
est over and above that which was covered by the Whately policy, in 
three fourths of the value of the property, which at least equaled the 
$1,000 insured by the defendant. 
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No policy is to be issued on the mutual plan for more than three 
fourths of the walue of the property insured. Gen. Sts., c. 58, § 52. 
If the insured, after obtaining insurance by a valued policy and one 
where the insurers are entitled to no contribution from others in case 
of loss, finds his property still uninsured to three fourths its actual 
value, he may certainly insure in any mutual company until this 
amount is reached. If, after the prior policy is paid in full, the 
amount which}such latter company is to pay does not exceed the 
proportion which its insurance bears to the whole, and if the assured 
is not to receive in all more than three fourths of the value of his 
property, it can have no ground of complaint. 

If the verdict had been for $500 only, as according to this esti- 
mate of 10-32 of three fourths of the value, the whole would have 
been less than $2,200, the defendant might contend that if the plain- 
tiff could hold such a verdict, he would receive more in amount than 
the value of his property, by receiving this in addition to the amount 
to which he would be entitled under the prior policy. Whether in 
such case there could be a recovery is not a question here presented. 
No such result can follow from the present verdict. It is immaterial 
that the prior policy was not subject to contribution, when, if it were 
fully paid, and if the defendant paid in addition its proportionate 
share of the loss, the plaintiff would not receive thereby in all more 
than three fourths of the value of the property as found by the jury. 

VL The evidence that the Whately company, upon an adjustment, 
had paid the plaintiff $1,750, was not material. The view we have 
taken of the prior insurance, that it might have been paid in full, is 
the one most favorable to the defendant, and the adjustment was not 
evidence of the value of the property between any others than the 
parties to it. 

VII. To the exclusion of the evidence that the certificate issued by 
the insurance commissioner to the Whately Mutual Fire Ins. Co., 
although dated May 13, 1873, was not actually issued until July 19 
1873, the defendant can take no exception. The insurance of the 
Whately company was treated as valid by the presiding judge. If it 
were otherwise the defendant cannot complain, as it was an essential 
element in its defense that it was so. 

Exceptions overruled. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


Us. 


PHOENIX MUTUAL LIFE INS. a 


It is the duty of the court to submit to the jury all controverted questions of fact 
when there is any evidence to support the respective claims of the parties ; 
but if a claim is made against the evidence in the case, and wholly unsupported 
by proof, itis error to submit it to the jury as if the evidence justified the 
claim, and without comment. 

Evidence that premiums have been received when a short time overdue, and there 
is nothing to excite suspicion, without inquiry, but that when long delayed or 
there have been other suspicious circumstances, the usual course has been to 
require a certificate of health, is not evidence of such a custom as would estop 
the company from claiming a strict forfeiture in any case. 

Where it was in evidence, that though the company made a mistake in a notice of 
the amount of premium due, which was sent at the usual time, the insured was 
not misled by it, it was error to instruct that if the insured was misled by the 
erroneous notice, the company was estopped from claiming prompt payment. 

Where it did not appear from the evidence that the company had knowledge of 
the death of the insured when they receive an overdue premium, or even whether 
the premium was received, it was misleading and erroneous to charge merely 
that if they received it with such knowledge, it was a waiver of forfeiture. 

New trial ordered. | 


CarPENTER, J. 

George T. Lillie, whose life was insured by the defendants, died on 
the 13th day of May, 1874. By the terms of the policy the semi- 
annual premium, payable partly in cash and partly in notes, fell due 
May 9, 1874. On that duy Charles T. Wells drew his check payable 
to C. E. Tillinghast, an agent of the defendants, for the amount of 
the cash part of the premium, and de‘ivered it to one Beardsley. 
Beardsley on ihe 13th day of May, and after Lillie’s death, delivered 


* To appear in the forthcoming Conn. Reports. 
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the check to Tillinghast, who, not knowing of Lillie’s death, took 
it, and gave to him the renewal receipt. The notes were never given. 
The jury rendered a verdict for the plaintiff. 

The defendants move for a new trial. 

We will consider only the alleged errors in the charge of the court 
to the jury. 

The evidence in the case is stated at length in the record. Upona 
careful consideration of the evidence in connection with the charge, 
we are satisfied that the charge was not adapted to the evidence, but 
on the contrary was so expressed as to be liable to mislead the jury, 
and induce them to come to a wrong result. The simple facts of the 
case, which are conceded, or established by the proof, beyond contro- 
versy, that Lillie was dead when the cash premium was paid ; that that 
fact was unknown to Tillinghast or the defendants, and that the pre- 
mium notes were never given as required by the express terms of the 
policy, would seem to be conclusive against the plaintiff. The de- 
fendants in substance requested the court so to charge the jury. As 
the case is presented before us we do not see why they were not en- 
titled to have that request complied with. Wedo not overlook the 
fact that there was a claim that the defendants had waived the non- 
payment of the premium, and that they were estopped from claiming 
that the policy was thereby forfeited. Those claims will be noticed 
more fully hereafter. 

The court, after stating the claims of the parties, said to the jury : 

“If you find that Beardsley was acting for Tillinghast when he 
took out the corrected notice and received the check on the 9th day of 
May, and that Tillinghast got the money on the check, then the pay- 
ment to Beardsley was payment to Tillinghast, and through him to 
the company, and so the cash part of the premium would have been 
paid in due time.” 

This charge might have been proper if there had been any evidence 
that Beardsley was the agent of Tillinghast, or if there had been con- 
flicting evidence upon that point ; or if, in connection with it, the 
court had called the attention of the jury to the evidence, so. that the 
jury could have seen that the plaintiff's claim was not supported by 
proof. The case shows that all the evidence upon that point was to 
the effect that Beardsley was the agent of Lillie, and there was no 
evidence to show that he was acting as the agent of Tillinghast. 

The charge therefore was not such as the case called for. It was 
a distinct intimation to the jury that they were at liberty to find, not- 
withstanding there was no evidence to the fact, and notwithstanding 
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the evidence showed the contrary to be true, that Beardsley acted as 
the agent of Tillinghast. It is the duty of the court to submit to the 
jury all controverted questions of fact when there is any evidence to 
support the respective claims of the parties ; but if a claim is made 
against the evidence in the case, and wholly unsupported by proof, 
it is error to submit it to the jury as if the evidence justified the 
claim, and without comment, as there is great danger of its leading to 
an upjust verdict. Under this charge the jury may have found that 
Beardsley was the agent of Tillinghast. If so, the verdict was mani- 
festly unjust. 

The court further said to the jury : 

“Tf you find that Beardsley was acting for Lillie and not for Til- 
linghast ; that he applied to Tillingnast for a correct notice, and was 
told by Tillinghast that the policy should not lapse though there were 
a few days delay ; that Beardsley knew that the company custom- 
arily received premiums overdue, and continued the policies alive ; 
and if you find that Beardsley, acting on his knowledge of that cus- 
tom and the assurances of Tillinghast, did not pay over the money 
which on the 9th Lillie had paid to him, then, unless you find that 
he delayed longer than such assurances and such knowledge of that 
custom warranted, or unless you find that Beardsley or Lillie by some 
deceit or fraud procured this money to be received, then the conduct 
of Tillinghast ia connection with that custom, and with his subsequent 
reception and retention of the money as the agent of this company, 
would estop the defendant from denying that this money was paid 
in time, and prevent the forfeiture of this policy on that ground.” 

This sentence is long and somewhat involved, and it is doubtful 
whether the jury understood what the judge meant by it ; but assum- 
ing that they did, and assuming that we after careful study rightly 
apprehend its meaning, it would seem that the jury was instructed, 
provided the facts should be found as therein stated, to apply the 
doctrine of estoppel. Even if there were no other facts in the case 
bearing on this question than those stated by the judge in his charge, 
we should very much doubt whether the doctrine of estoppel would 
properly apply to this case. We are by no means prepared to sanc- 
tion the claim that there was any such custom proved as will vary the 
terms of the written contract. The policy is explicit that the pre- 
mium must be pail on or before the day it falls due. The renewal 
receipt given to Beardsley contains on its reverse side a printed no- 
tice, in which it is distinctly stated that no agent has authority “ to re- 
ceive any premium after dite of its being due without special perinis- 
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sion from the officers of the company.”’ It is extraordinary that local 
and limited agents should have the power, by a course of dealing 
with the policy-holders, to establish a custom which shall practically 
nullify these plain provisions, and bind the company without its know- 
ledge or consent. We are inclined to think that all that can be 
claimed from the custom proved is, that the company or its agents 
are in the habit of waiving strict payment at the day in some cases, 
when there is no change in the health or condition of the insured. 
Hence, it seems from the evidence that when payment has been de- 
ferred but a short time, and there is nothing to excite suspicion, the 
premiums have been received without further inquiry ; but if the pre- 
mium has been delayed a long time, or there are other suspicious 
circumstances, the usual course seems to have been to require a cer- 
tificate of continued good health. If we are right in our views of the 
evidence there is nothing that will bind the company to waive strict 
payment in any case, but they are at liberty to insist in any and all 
cases upon strict performance. That being so, the risk of the delay 
is with the insured, and if death or sickness occur after the premium 
is due and before payment, the company would be at liberty to refuse 
the premium. Now the vice in the charge of the court was that it 
did not take into consideration the all-important fact that the insured 
was dead when the premium was paid, and that Tillinghast was not 
aware of his death when he receivedit. It assumed that the assur- 
ances of Tillinghast and the custom proved obligated the company, 
provided the agent actually received the money, without reference to 
the material facts. Whatever may be the effect of the agent’s pro- 
mise, if he made any such promise, that the policy should be valid 
notwithstanding the delay of payment, whatever might happen to Lil- 
lie in the mean time, it is manifest that the custom proved did not ex- 
tend to a case in which the insured died after the premium fell due 
and before payment. We think, therefore, that the court was wrong 
in charging the jury that, under the circumstances, the company 
would be estopped from denying that the money was paid in time. 
The jury was further instructed that if they should ‘‘ find that it 
was the custom of this company to give notices of the payment thirty 
days befcre it came due, and that Lillie knew of such custom, and 
that by the erroneous notice Liliie was misled and prevented from 
making this payment, when otherwise he was ready and willing to 
pay and would have paid it, then also are the company estopped from 
claiming that this payment was not made in due time, nor was the 
policy forfeited on that account, provided the payment was made or 
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tendered within a reasonable time after the correct notice had been 
sent.” 

We see nothing in this that should operate as an estoppel. There 
is no evidence that the company or its agents intentionally sent an 
erroneous notice. There was no intention or motive to mislead or 
deceive. The error was simply a mistake ; and Lillie, when he re- 
ceived the notice, knew that it was a mistake. There was no mis- 
take, however, in respect to the time when the premiums fell due. It 
related solely to the amount. There is no evidence that Lillie was, 
- in fact, deceived or misled, and no deception can be inferred from 
the circumstances. He knew that the amount was erroneously 
stated, and he knew how to have it corrected when first received, as 
well as he did when he employed Beardsley. There is no pretense 
that he had then received any additional information. It was his own 
folly to wait until the premium was due before taking measures to 
correct the mistake. The delay therefore was justly attributable to 
his own want of diligence rather than to the mistake of Tillinghast. 

The court next stated to the jury: ‘‘ If you find that Tillinghast 
received this money after Lillie’s death, and sent the money to the 
company, and that the company, with full knowledge of all the facts, 
has kept that money, or has exercised such dominion over it as 
shows that they claimed it as their own, then again they are estopped 
from denying that they have received such premium in due time, 
and have waived the forfeiture of the policy so far as that is con- 
cerned.” 

There is some doubt from the evidence, whether the money was 
actually received by the company ; but as that is purely a question 
of fact, we do not care to discuss it. If received, whether, under the 
circumstances, it constituted a waiver or not is a different question. 
“A waiver is an intentional relinquishment of a known right.” Itis 
incredible that a company or its agents, if rational men, knowing of 
Lillie’s death, and that the premium was over-due and unpaid, should 
receive the premium and thereby intentionally give force and validity 
to the policy, which otherwise was inoperative. It does not appear 
when the company first knew of Lillie’s death, and that the premium 
was not paid until after his death. If, with full knowledge of that 
fact, they accepted this premium, they would be bound by it. But if, 
as is probable, they first knew of it after a claim was made upon them 
for the sum insured, then the retention of the money while investi- 
gating the case, and pending litigation, could not be regarded as any 
evidence of a waiver or as constituting an estoppel. 
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In connection with this charge the attention of the jury should 
have been called to these circumstances, and they should have been 
instructed to ascertain when they received the money, if they 
received it at all, and whether at that time they knew that Lillie 
was dead, and if not, when they first knew of it, and under what cir- 
cumstances, and what their conduct then was,—whether they retained 
it intending to give force and validity to the policy, or retained it 
awaiting the result of the plaintiff’s claim. It seems to us that in- 
justice might have been done to the defendants by this part of the 
charge. 

In conclusion, the court charged the jury as follows : ‘‘It is claimed 
here that this premium was to be paid part in cash, and part in notes. 
The same rules which govern the payment of the cash part of this 
premium may be taken by you as controlling the giving of the notes, 
it being the law governing this contract that the premium must be 
paid or its payment waived by the company, in order to save the pol- 
icy from forfeiture.” 

This was manifestly erroneous. If the notes had been signed by 
Lillie, had been given to Tillinghast at the same time the money was 
paid, and had been treated by him the same as the money was, then 
the law applicable to the cash premiums would apply equally well to 
the notes. But the notes were never received by the company or its 
agent,—in fact were never signed by Lillie. The facts were entirely 
different, and the charge should have had some reference to the 
facts. We have noticed in detail four several sections or paragraphs 
of the judge’s charge in respect to the cash part of the premium, in 
every one of which the judge submits to the jury a distinct question. 
In every instance the actual payment of the cash premium to Tilling- 
hast as an agent of the company is made an important and material 
element. How the same rules which govern the payment of the cash 
premium may be regarded as controlling the giving of the notes is 
beyond our comprehension. 

The defendants requested the court to charge the jury that these 
notes should also have been given, or the giving of them waived or 
prevented by the defendants. This request should have been com- 
plied with. If it had, then, unless the jury had found a waiver, or 
that the defendants prevented the giving of the nctes, (of which we 
discover no evidence) the verdict would probably have been the other 
way. 

For these reasons we advise a new trial. In this opinion the other 
judges concurred. 





Archdeacon vs. Iilinois Mutual Life Ins. Co. 


SUPREME COURT OF ILLINOIS. 


SOUTHERN GRAND DIVISION. 


June Term, 1876. 


ILLINOIS MUTUAL INS. CO. 
Us. 
WILLIAM ARCHDEACON, er au 


An adjustment of the loss indorsed upon the policy is an acknowledgment of 
the amount due, and an implied promise to pay on the part of the company, 
which is a waiver of the limitation clause requiring an action to be brought 
within a year. 


The amount can be recovered under a count in the declaration, on an account 
stated. 


Judgment affirmed. 


Craia, J. 

This was an action brought to recover the amount of loss which 
had been adjusted between the insured and the Illinois Mutual Fire 
Insurance Company, and indorsed upon the back of a policy of in- 
surance held by appellees. 

The declaration contained only the common counts, including one 
upon account stated. 

The policy under which the loss occurred, contained the following 
clause: “It is expressly covenanted by the parties hereto, and one 
of the conditions hereof, that no suit or action against this company 
for the recovery of any claim under and by virtue of this policy, 
shall be sustained in any court of law or chancery, unless commenced 
within the term of one year next after any claim shall occur, and if 
such suit or action shall be commenced against this company after 
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the end of one yesr next after such loss or damage shall have oc- 
curred, the lapse of time shall be taken and admitted as conclusive 
evidence against the validity of the claim thereby attempted to be 
enforced, any statute of limitations to the contrary notwithstanding.” 

The policy also provided that all lawful claims shall be due and 
payable sixty days after the adjustment of the loss. 

The property insured was destroyed by fire in the month of Octo- 
ber, 1871. 

On the 6th day of December, of the same year, the loss was ad- 
justed by an agent duly authorized by the company for that purpose, 
and the following indorsement was written upon the back of the pol- 
icy : “Chicago, December 6, 1871. Claim allowed under the within 
policy for three thousand dollars, being total loss on proofs submitted. 
A. 8. Barry, adjuster, Illinois Mutual Fire Ins. Co.” 

It is not claimed on behalf of the insurance company, that the ad- 
justment of the loss was made under or through any misapprehen- 
sion of the facts, or that fraud or mistake occurred, but it is conceded 
that the adjustment was in all respects fair, and that the amount of 
loss as agreed upon between the adjuster and the assured was hon- 
estly due under the provisions of the policy. 

But it is claimed the action should have been brought upon the 
policy, and should have been brought within twelve months after 
the loss ; that the adjustment does not take the case out of the limi- 
tation clause of the policy. 

The solution of the question presented will therefore depend upon 
the legal effect of the contract adjusting the loss, as reduced to 
writing, and signed by the company on the policy. 

In Phillips on Insurance, sec. 1815, the author says: “ An adjust- 
ment of a loss made, and in writing, with a full knowledge of all the 
circumstances, and intended by the parties to be absolute and firal, 
is binding, no less than other settlements of accounts and demands.” 

Park in his work on Insurance, vol. 1, page 266, says: “It has 
been determined that after an adjustment has been signed by an un- 
derwriter, if he refuses to pay, the owner has no occasion to go into 
proof of his loss, or any of the circumstances respecting it. This it 
is said has been the invariable custom upon the subject, which seems 
to be perfectly just, as the underwriter has under his hand expressly 
admitted that the plaintiff has sustained damage to a certain amount.” 

Starkie, in his work on Evidence, vol. 3, 1168, lays down the rule 
that an adjustment is a written admission of the amount of the loss 
as settled between the parties and indorsed upon the policy. 
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The effect then, asin other cases of admission, is to relieve the 
plaintiff from proving his case in detail, and to enable him to recover 
the adjusted amount without further proof. 

Where a loss has occurred, and the insured and the company meet 
and settle, and agree upon the amount of the loss which is then in- 
dorsed upon the policy, the very nature of the transaction would 
seem to imply that the adjustment should be final and binding unless 
fraud or mistake has occurred. 

The insurer and the insured, both being competent to contract, mu- 
tually adjust the differences between them, agree upon a balance 
which is indorsed upon the policy ; nothing further remains to be 
done by the insured under the policy, and nothing further is to be 
done on the part of the company except to pay over the balance 
which has been agreed upon and struck. 

In the Farmers and Merchants Ins. Co. vs. Chesnut, 50 Il, 112, 
where the loss had been adjusted, and a promise made to pay the 
same, it was expressly held that an action would lie upon the contract 
and new promise, and the one year limitation clause in the pol- 
icy had no application to the contract upon which the action was 
brought. 

That when the company had adjusted the loss, and agreed to pay 
the loss as adjusted, such was a waiver of the provision in the policy 
requiring an action to be brought within one year. 

The only difference between the case cited and this one is, in the 
former a promise to pay the loss was proven, while here none was 
shown, but that cannot affect the principle involved, as the law will 
imply a promise to pay. 

We understand the rule to be that the acknowledgment by a de- 
fendant that a certain sum is due, creates an implied promise to pay 
the amount. Chitty’s Pleading, vol. 1, page 358. 

By the terms of the adjustment there was found due appellee, a 
certain sum which was indorsed on the back of the policy. ‘While the 
company did not in express terms promise to pay the amount, yet 
under the agreement which was signed by the company, that a defi- 
nite amount was due, the law will imply a promise to pay. 

If, then, the loss was adjusted, and a balance struck, can it be re- 
covered under a count in the declaration on an account stated. 

The answer to this will be found in Chitty on Pleading, vol. 1, 
page 358, where the author says: ‘‘ The present rule is that a fixed 
and certain sum is admitted to be due to a plaintiff for which an ac- 
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tion would lie that will be evidence to support a common count upon 
an account stated.” 

From this it follows that the action, predicated as it was upon the 
new contract, was not barred by the one-year clause in the policy. 
The contract of adjustment moved and abrogated that provision. After 
the adjustment the rights of the parties became fixed ; no affirmative 
act was required on the part of appeilee to protect his rights. The 
insurance company was indebted to him in a definite and fixed sum 
of money which it was bound to pay, and nothing short of the time 
prescribed by the general limitation laws of the State would bar his 
action. 

The judgment will be affirmed. 

Affirmed. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF INDIANA. 


October Term, 1876. 


‘LOUISA A. NETTLETON 


US. 


ST. LOUIS LIFE INS. CO. 


. Conflict between different clauses in life insurance policy. Two clauses in such a 
policy, one, ‘‘ that no failure to pay any premium after the first should work a 
forfeiiure of the entire policy, but the whole sum should be reduced in ratio to 
the number of premiums paid ;” and the otber, that on failure to pay interest 
on ho policy notes the policy should cease and determine, are not in 
conflict. 


2. Semble, That equity might relieve. 


Action on a policy of insurance issued by the ‘St. Louis Mutual 
Life Insurance Company on the 28:h cf July, 1866, on the life of 
Thomas A. Nettleton, for the benefit of his wife, the plaintiff’ Sule 





1877.] Nettleton vs. St. Louis Life Ins. Co. 427 


sequently the St. Louis Mutual Life Insurance Company was merged 
into and consolidated with the defendant company, which latter com- 
pany assumed all the debts and liabilities of the former, and suc- 
ceeded to All its rights and franchises. The sum insured was 
$5,000 ; the first premium of $283.90 was paid when the policy issued, 
and that was to be followed by nine more annual premiums of a like 
sum. The policy was on the commutation or non-forfeiting ten year 
plan, and provided for an absolute payment of a ratio of the full 
amount insured upon payment annually of the premium due, and 
that no failure to pay any premium alter the first should work a 
forfeiture of the entire policy, but the whole sum should be reduced 
in ratio to the number of premiums paid. 

The policy contemplated the half cash and half note system of 
paying premiums, and gave the company a lien upon the amount due 
the assured for all unpaid notes taken on account of premiums. 

The policy also contained the following clause: “In case the 
said assured shall fail to pay annually in advance, the interest on any 
unpaid notes or loans which may be owing by said insured to said 
company on account of any of the above mentioned annual pre- 
miums, or any part thereof, then and in such case the said company 
shall not be liable to the payment of the sum insured, or any pait 
thereof, and this policy shall cease and determine.” On the 31st day 
of July, 1872, the assured owed the company $737.81 on account of 
premiums, for which sum he gave his note at twelve months. A 
clause was inserted in this ncte pledging and hypothecating the pol- 
icy for its payment. 

This note, upon which nothing was ever paid, continued the policy 
in force until the 31st day of July, 1873. The assured died on the 
14th day of May, 1875. 

To the complaint containing these facts, the company answered, 
setting up the non-payment of advance interest due on the note on 
the 31st day of July, 1873, and the 31st day of July, 1874. The 
plaintiff demurred to the answer. 


Hovey & Menzirs, for Plaintiff. 
Denny & Kuper, for Defendant. 


GresHAM, J. 
It was insisted by the plainiiff’s counsel that the interest was a 
mere incident to the note, and a part of it, and the parties could not 
have intended that the failure to pay interest should forfeit the pol- 
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icy, when neglect to pay the principal was not to have that effect ; 
and that the interest forfeiting clause was in conflict with the pro- 
vision which declared that the policy should be commuted, and not 
forfeited for failure to pay premiums or the principal of premium 
notes. 

I see no conflict in the provisions of this policy. The assured ex- 
pressly agreed that he would pay interest annually on all notes given 
on account of premiums, and that failure so to pay interest should 
forfeit his policy. In the face of that clear and explicit agreement, it 
will not do to say the interest was a mere incident to the note, and a 
part of it, and that by the terms of the policy, failure to pay pre- 
miums or premium notes was not to work a forfeiture. 

To read this policy as if the interest forfeiting clause were not in 
it, would be to make a new and substantiallly different contract for 
the parties, which courts are not at liberty to do. , 

This policy was issued by a company which did business on the 
mutual plan. Premiums were paid half in cash and half in notes, 
and it was of course indispensable to provide a fund out of which 
losses arising from death might be promptly paid. To provide such 
a fund, the company’s plan of business contemplated and required 
the investment of the cash half of its premiums, and the prompt an- 
nual payment of the interest on these investments, as well as the 
prompt annual payment of the interest in advance on its premium 
notes. 

It is not difficult to see that the success of the company depended 
largely upon the annual collection of its interest. If one member 
might have let his premium note run without paying the annual in- 
terest, all might. The company could not long have existed and have 
paid its current death claims with this wide departure from the plan 
of its organization. So far, then, from the interest clause being in con- 
flict with any other part of the policy, it was a wise and necessary 
provision. I have carefully read the opinion in the Kentucky Court 
of Appeals, in the case of St. Louis Life Ins. Co. vs. Grigsby, 2 Cen- 
tral Law Journal, 123, upon which counsel relied with apparent 
confidence. In that case it was held that the policy was hypothecat- 
ed for the payment of the note and interest, and that the company 
was amply secured. For the reasons already given, I cannot follow 
this case, although coming from a court of great respectability. 

In the case at bar, where the assured died, two years’ interest was 
due and unpaid on the note given for $737.81. It does not appear 
from the pleadings that the policy was entitled to any dividend in 
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the bands of the company. In the Grigsby case, the dividends due 
the assured were equal to the interest due on the premium note, less 
$6.97. Ido not say that a court of equity would not be jusiified in 
relieving a party from forfeiture under such circumstances. 

To have forfeited the policy in that case, when the premium in 
the hands of the company due the assured was within $6.97 of being 
enough to pay the interest due on the note, would seem to be against 
conscience, but the decision was based on other grounds. Courts of 
equity sometimes “relieve against forfeiture when the amount is 
greatly disproportionate, and the forfeiture is designed as mere se- 
curity, so that full compensation can be made.” Story’s Equity Ju- 
risprudence, secs. 1314, 1316. 

The demurrer is overruled. 


SUPREME COURT OF NORTH CAROLINA. 


June Term, 1876. 


Appeal from Edgcombe Superior Court. 


W. T. BRASWELL 
us, 
AMERICAN LIFE INS. CO.* 


Where the agency of D. was revoked, to whom the insured had been accustomed 
to send the premiums and obtain a receipt in return, and the insured, 
having no knowledge of the fact, sent the premiums as usual, which failed to 
reach the company, and the policy was canceled ; 

Held, that the company was guilty of gross negligence in notifying the insured of 
the revocation, though the policy provided that no receipt should be binding 
without the company’s seal, and the insured had not obtained a receipt. 

Held, that the insured might recover asum sufficient to procure a new insurance 
at the former rate, or the premiums paid with interest. 


Judgment affirmed. 





* Report in 75 N.C. Rep. 
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The facts as found by the court were as follows: The plaintiff was 
insured for $2,000 under a policy which contained the following con- 
dition. “And it is also agreed that this policy, and the insurance 
hereby effected, shall be subject to the several conditions and regula- 
tions printed on the back hereof, so far as the same respectively are 
incorporated in this policy.” Printed upon the back of the policy 
were the following conditions or regulations. ‘‘ Receipts for pre- 
miums excepting the first will invariably be given on a separate paper, 
and will not be valid without the seal of the company.” ‘‘ Policies 
expire at noon on the last day of the period for which pay- 
ment has been made.” The plaintiff had paid his premiums to D., 
the agent of the company to collect premiums, and had received from 
him the company’s receipts until the payment of the fifth and 
last premium, for which no regular receipt was given. Before the 
last payment, the agency of D. had been revoked, of which plaintiff 
had no notice. The company, not receiving the last premium, canceled 
the policy and notified the plaintiff, who thereupon instituted suit to 
recover the premiums already paid. 

Judgment below for plaintiff, and defendant appealed. 


Keenan and Murray, for Appellant. 
Howarp and Perry, Contra. 


Pierson, C. J. 


If the plaintiff was in default by failing to pay the premium when due, 
he forfeited his policy and lost the amount before paid as premiums. 
If the defendant was in default by canceling the policy positively and 
peremptorily, the plaintiff has a right to recover back the amount 
paid as premium, and interest thereon, as ‘‘ money had and received 
for his use ;” or upon a promise of the defendant to indemnify and 
save him harmless, which the law implies from the wrongful act of 
the defendant in the cancellation of the policy ; in which case the 
measure of damage would be the amount necessary to enable the 
plaintiff to obtain another policy, if so minded, which of course would 
be much higher in respect to the premium, inasmuch as he is several 
years older than he was when he first obtained the policy ; but the 
case need not be complicated by this consideration, as the plaintiff is 
content to take back his money with interest, and be quit of all 
further connection with defendants. : 

The question is, who wasto b'ame for the default of Dearing the 
insurance agent? The defendant's place of business was in Phila- 
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delpbia ; the plaintiff resided in the county of Edgecombe, and Dear- 
ing, the insurance agent, kept his officein Wilmington, N.C. The plain- 
tiff made several payments of premium to Dearing, by sending him 
the money, aud receiving in turn a receipt under the corporate seal 
of the defendant. This course of dealing was known and approved 
of by the defendant, and it furnished Dearing with the proper re- 
ceipts, under the corporate seal of the company. For some cause 
satisfactory to itself, the defendant revoked the agency to Dearing, 
and did not, as before, furnish him with receipts under the corporate 
seal ; the plaintiff sent the money to Dearing, having no notice of 
the revocation of his agency, except what is claimed to be constructive 
notice—by reason of the entry on the back of the policy, ‘‘ Receipts 
for payments will not be valid unless given under the seal of the com- 
pany.” 

The fact that the defendant had revoked the agency of Dearing, 
and refused to furnish him with receipts under the seal of the com- 
pany, was a matter peculiarly within its own knowledge. We hold 
that the defendant was guilty of gross negligence, if not fraud, by 
failing to communicate to such of its insured as the books showed 
were in connection with Dearing, and who had been in the habit of 
sending him the money and getting a receipt in return. 

The company says, in order to guard against unfaithful agents, it 
is put on the back of the policies ‘‘ No receipt valid unless under the 
seal of the company.” Let it be so ; but when by the previous course 
of dealing the defendant had knowledge of the fact that the money 
was transmitted in the first place to Dearing, and then the receipt was 
returned, how can the defendant excuse itself for failing to notify 
the plaintiff not to transmit the money to Dearing, as his agency was 
revoked? Fair play required this much. The suggestion that Dear- 
ing was the agent of the plaintiff—that is to say, that the gentlemen 
who go about the country soliciting people to take life insurance poli- 
cies are the agents of the insured, and not of the company, is simply 
ridiculous, and must be disregarded, or treated as an attempt to 
swindle. These agencies, by which a corporation in Philadelphia is 
enabled to do business in North Carolina, are for the benefit of the 
corporation. The corporation appoints the ageut, pays him, and he 
is its creature ; how can his unfaithfulness be charged to the in- 
sue 1. 

There is no error. 

Per Curiam—Judgment affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


January Term, 1876. 


SAMUEL FOWLER, 
vs. 
OLD NORTH STATE INS. CO.* 


Damages must be measured by the market value of the goods at the time and 
place of fire. 


Failure to call a clerk as a witness who was present in court, where suspicious cir- 
cumstances at the time of the fire are alleged against the principal, is a proper 
subject of comment by the court. 


Judgment affirmed. 


In the application the plaintiff had stated the value of the stock, at 
the time of effecting insurance, at $2,800, and claimed that the value 
at the time of the fire was $2,500. The defendant contended that in 
stating the value of the stock at the time of the fire, the witnesses 
should be confined to the prime cost and freight of the goods, and 
not the value at the place of business. Objection overruled. 

The judge was requested to charge, that inasmuch as plaintiff’s 
clerk, at the time of the fire, was present in court, and though sworn 
was not called as a witness by plaintiff, to prove the value of the 
goods, this was a suspicious circumstance, especially as there had 
been much diversity of opinion among the witnesses as to their value. 
To which the judge replied, that it was true, and should be taken into 
consideration, and also the fact that defendant’s agent had testified 
that shortly after the fire the plaintiff had, with the aid of his clerk, 
at the agent’s request, put down from memory, specifying each article 
and its value, goods to the amount of $1,800, and plaintiff now al- 


:,)* Published in Vol. 74, N. C. Reports., 
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leges, that by refreshing his memory by his duplicate bills of pur- 
chase, he arrived at the amount he claims. 


Reapg, J. 

I. The market value of the goods at the time and place of the fire, 
is that which plaintiff has lost by the fire, and is the measure of his 
damage against the defendant, within the amount insured. May on 
Ins., p. 525, et seg.; Wynne vs. L. & L. & G. Ins. Co., 71 N. C. R., 121. 

IL The failure of the plaintiff to call as a witness, one who was his 
clerk at the time of the fire, to prove the value of his goods, was a 
proper subject of remark by the defendant’s counsel. But what we 
suppose the defendant complains of is, that his honor also called the 
attention of the jury to the reasons which the plaintiff had for not in- 
troducing the clerk. Surely no one but the defendant, who is sup- 
posed to see only his own side, could see error in this. 

The refusal of his honor to grant a new trial because the verdict, 
as alleged, was against the weight of the evidence, is not applicable. 
There is no error. 

Judgment affirmed. 





SUPREME COURT OF ILLINOIS. 
June Term, 1875. 
ST. PAUL FIRE AND MARINE INS. CO. 


vs. 


HARVEY W. JOHNSON. 


By a provision in the policy the loss was —€ to M. as her interest shall appear. 
ouse. 


M. had a mortgage for $1,500 on the The insurance on house and fur- 
niture was $3,000. The loss on furniture was paid to M., but the company 
elected to repair the house. The mortgagor, insured, claimed that it was imper- 
fectly done, and brought suit to recover the difference in value. 


Held, that the interest of the mortgagor in the policy being in excess of the mort- 
gage, he had a right to sue in his own name. 


The insured, who was a carpenter, was requested to see that the work was properly 
done and make any suggestions. He was present once or twice during the re- 
building, but made no complaint ; 


Held, that his conduct was a proper subject of consideration in connection with 
alleged defects, and instruction that it was not his duty to superintend or 
make any suggestions—that the repairing was at the company’s peril—would 
lead the jury to discard his conduct, and was erroneous. 


The jury are the proper judges of the credibility of testimony, but have no right 
to capriciously reject the testimony of one witness and accept that of another. 
Where it appeared from the verdict that there had been no weighing of con- 
flicting evidence ; Held, that the verdict was against the weight of evidence. 


Where a company elects to repair, there can be no claim for rent lost, until a rea- 
sonable time elapsed for repairing. 


Judgment reversed. 


‘Suetpon, J. 
This was an action on a policy of insurance, on a two-story frame 
dwelling-house and furniture, against fire, where a verdict and judg- 
ment were recovered by the plaintiff for five hundred dollars, and the 
defendant appealed. 
», The house was partially destroyed by fire, the upper portion being 
burned down to the second story. The policy contained the condi- 
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tion, that the company might repair and restore the building. It ac- 
cordingly undertook and assumed to do so, and afterward turned the 
house over to the defendant as having been repaired and restored. 
The claim of plaintiff is that it was insufficiently done. 

The policy had in it the clause, “Loss, if any, payable to Mrs. 
James McCullough, as she shall make appear.” She had a mortgage 
for $1,500 on the house. The Joss on the furniture was paid to her. 

It is urged by appellant that the suit could only be brought in her 
name. The whole loss was not payable to her. It was payable to 
her only so far as she should make her interest appear. The amount 
insured was $3,000, her mortgage but $1,500. Had the loss amounted 
to the full sum insured, then, according to plaintiff ’s position, Mrs. 
McCullough would recover that full amount, on her claim was 
only half that sum. 

Without expressing any opinion as to whether or not Mrs. McCul- 
lough might not have brought suit in her own name, we are of opin- 
ion that there was here a legal right to sue in Johnson, the insured. 

It was in evidence that after the company decided to rebuild, its 
agent requested plaintiff, who was a carpenter, to go up and see that 
rebuilding was done properly, and make such suggestions as he saw 
fit ; that he was there once or twice during the rebuilding, but made 
no complaint in any respect ; that when notified that the house was 
ready for him, he took possession of it, saying to the company’s 
agent that he did not waive any of his rights, and did not accept the 
house as sufficiently repaired, but not pointing out any objections. 

The court gave to the jury this instruction, for the plaintiff: ‘‘ It 
was not the duty of plaintiff to superintend the repairs, nor make 
any suggestion ; when defendant undertook to repair, it did so at its 
own risk and peril.” 

There was testimony, on the part of the plaintiff, tending to show 
that there were a great variety of defects in the execution of the 
work. The conduct of the plaintiff in reference thereto, in making 
no objections or suggestions, was a proper subject of consideration as 
' evidence bearing against such testimony, tending to show the non- 
existence of such defects, or some of them, and its effect as such evi- 
dence should have been left entirely with the jury. But this instruc- 
tion would naturally lead them to discard this conduct of the plain- 
tiff as not being entitled to any consideration. We think it should 
not have been given. 

It is assigned as error, that the verdict was against the evidence. 
There was evidence, on the part of the company, of an honest effort 
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on its part to repair and rebuild the house in a sufficient manner, in 
having used the best materials ; employing competent workmen, with 
instructions for doing the work in a proper and thorough manner, 
and requesting the plaintiff himself to see that the rebuilding was 
done properly, and to make any suggestions he saw fit. 

The testimony on the part of the plaintiff, as to the difference in 
value between the house as repaired and as it was before the fire, 
consisted of that of himself and two other witnesses, who testified 
that the house as repaired was not worth as much as the old one by 
$500, and another witness, who testified that it was not worth so much 
by $300 or $400. 

Six witnesses, on the part of the defendant, testified that the house as 
rebuilt was worth more than the old one by from $125 to $500. The 
evidence in this respect, on the part of the defendant, seems to have 
been entirely rejected by the jury, without any reason appearing for so 
doing. This court has often said, that a jury although the proper 
judges of the credibility of witnesses, have no right capriciously and 
arbitrarily to accept the testimony of one witness and disregard that 
of another. The whole testimony should be considered and weighed, 
and a verdict should be the honest result derived from a fair and im- 
partial consideration and weighing of all the testimony in the case. 

There would appear to have been no weighing here, even of the 
evidence of the witnesses on plaintiff’s side. The evidence of one 
witness for the plaintiff, that the rebuilt house was less in value than 
the old one by $300 or $400, seems to have been wantonly disre- 
garded, and the highest value testified to, $500, was taken and a ver- 
dict found for that amount. It is true there were three other items 
of claim beside the building, viz., $5 for cleaning off rubbish ; $25 done 
to shrubbery while rebuilding, and $60 for rent. The claim for rent 
was manifestly inadmissible. It was for the three months the com- 
pany were engaged in the rebuilding of the house. 

There could be no just pretense of any claim for rent until at 
least after a reasonable length of time had elapsed for the making of 
the repairs, and there was no evidence of that. 

We are of opinion the verdict was clearly against the weight of 
evidence, and should be set aside on that ground. 

The judgment will be reversed and the cause remanded. . 

Judgment reversed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Tur, 1876. 


CITY FIVE CENTS SAVINGS a 


vs 
PENNSYLVANIA FIRE INS. CO., 


The policy provided that other insurance without consent, ora sale or transfer or 
mortgage of the property without notice, should avoid it ; also that in case of 
other insurance, the insured might recover only a pro-rata share of the loss ; 
also that no sale or transfer of the property should vitiate the right of the mort- 
gagee torecover. The loss was payable to the mortgagee. The insured sub- 
sequently placed a second mortgage on the property without consent, which 
was foreclosed by the mortgagee, who procured additional insurance without 
consent, 


Held, in a suit by the first mortgagee to recover, that the clauses relating to other 
insurance were not intended to defeat the rights of the parties by the acts of 
strangers for which they are not responsible. 


Held, that the second mortgage without consent defeated the right of the insured, 
but not of the first mortgagee, to recover. 


Held, that the oo clause did not apply, and the mortgagee was entitled to re- 
cover the full amount irrespective of other insurance. 


Held , that a statement in the proof of 16ss that there was other insurance does not 
prevent a full recovery. 
Judgment affirmed. 


Perry, Creecu and Towxz, of Boston, for Plaintiff. 
C. T. Russet, Jr., of Boston, for Defendant. , 


Mosrroy, J. 
By the policy in suit, the defendant insured Wiswall & Sons 
against loss or damage by fire, on their dwelling-house, in the 
sum of five thousand dollars, ‘‘ payable in case of loss to the City Five 
Cents Savings Bank, Haverhill, Massachusetts.” 
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Among the printed conditions of the policy it is provided, in article 
3, that if the assured “shall have or hereafter make any other insurance 
on the property herein insured, or any part thereof, without notice 
to and consent of this company in writing hereon,” or ‘‘ shall sell or 
transfer the property herein insured, or mortgage the same with- 
out notice to this company indorsed hereon,” the policy shall 
be null and void; and in article 5 it is provided that “in 
case of any other insurance upon the property hereby insured, 
whether prior or subsequent to the date of this policy, the assured 
shall be entitled to recover of this company no greater proportion of 
the loss sustained than the sum hereby insured bears to the whole 
amount insured thereon.” The policy also contained a special pro- 
vision that “no sale or transfer of the property hereby insured shall 
vitiate the right of the mortgagee to recover in case of loss.” The 
plaintiff is the mortgagee named in the policy to whom the loss was 
payable. 

It appears by the statement of facts that after the policy was is- 
sued, Wiswall & Sons made a second mortgage of the estate to Bisp- 
ham, who entered to foreclose, and after the foreclosure, as we assume 
for the purposes of the case, insured the estate in the Massachusetts 
Mutual Insurance Company for the sum of twenty-five hundred dol- 
lars. After this second insurance the building was injured by fire, 
and the amount of the loss was adjusted and found to be thirty-nine 
hundred and fifty-two dollars. The defendant contends that the 
plaintiff can recover only two thirds of this loss, that being the pro- 
portion which the amount of their insurance bears to the whole 
amount insured on the building. 

If the insurance by Bispham has any effect upon the rights of the 
plaintiff, we do not see why it does not defeat it entirely by rendering 
the policy null and void, as it does not appear that any written con- 
sent of the company was given to procure it. 

The first clause above quoted was intended to prevent the assured 
from making any other insurance without the written consent of the 
company, and the last clause to provide that in the case where the as- 
sured has made other insurance with such consent, any loss which 
may occur shall be divided pro rata among the different companies 
insuring. Neither by a fair construction implies that the rights of the 
parties to the policy are to be defeated or limited by the acts of stran- 
gers for which they are not responsible, and of which they have no 
knowledge. Nichols vs. Lafayette Mutual Fire Ins. Co., 1 Allen, 63. 
We need not discuss the question whether the assured, Wiswall & 
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Sons, could recover upon this policy. It would seem from the state- 
ment of facts that they could not, because they, after the policy was 
issued, mortgaged the property insured without the consent of the 
company. And if the plaintiff stood merely in the position of mort- 
gagee to whom the loss was payable, it could recover nothing, because 
it could claim only what the assured is entitled to recover under his 
contract. Franklin Savings Institution vs. Central Ins. Co., 119 Mass. , 
240, and cases cited. But the company have made a special contract 
with the plaintiff, by a fair construction of which it is entitled to re- 
cover the whole loss proved in this case, it being less than their debt. 
The company have agreed that “no sale or transfer of the property 
hereby insured shall vitiate the right of the mortgagee to recover in 
case of loss.” A necessary consequence of a sale and transfer of the 
property is that the purchaser has a right to insure his interest. Such 
right is an incident of his ownership. The object of the special 
stipulation which the mortgagee took care to procure, was to secure 
the insurance of its interest as mortgagee, and to avoid its defeat by 
any sale or transfer of the property ; and by a fair interpretation of 
the contract, it means that its right to recover shall not be vitiated by 
any of the natural consequences or incidents of a sale and transfer. 
Otherwise the stipulation is of very slight value to the mortgagee. 

We are of opinion that it was not intended by the parties that the 
mortgagee should be affected by the acts of a purchaser, and there- 
fore that the insurance made by Bispham does not vitiate the plain- 
tiff’s right to recover, either in whole by avoiding the policy as to it, 
or in part by limiting its recovery to a pro rata part of the actual loss. 
In this view of the contract, it is not necessary to consider the qués- 
tion argued at the bar, of the validity of the insurance made by 
Bispham. 

The defendant contends that as the plaintiff has stated in its proof 
of loss that there was other insurance upon the property, it is bound 
thereby, and therefore cannot recover the full loss. If a proof of loss 
furnished by an assured states facts which constitute a defense, he can- 
not contradict those facts at the trial unless he has furnished the as- 
surers with an amended statement before the trial. Campbell vs. Char- 
ter Oak F. & M. Ins. Co., 10 Allen, 213. But the plaintiff in this case 
does not contradict the facts stated in its proof of loss. It is clear 
that the honest statement of facts in the proof of loss cannot enlarge 
the legal effect of the facts stated, and make them a defense, if they 
would not otherwise be one, 

Judgment affirmed, 





SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Novemser Tex, 1875. 


GEORGE MYERS 
vs, 


LIVERPOOL & LONDON & GLOBE INS. CO. 


Where the insurance anes was by a policy issued and sent to the agent for 


delivery upon pa ment of premium, and the agent, after notifying the insured 
of its receipt, held it until a few days before the fire, when it was canceled for 
non-payment of premium ; 

Held, that no action for recovery will lie. 


L. 8. Dasney, Boston, for Plaintiff. 
F. E. Parker, Boston, for Defendant. 


Enpicort, J. 

The evidence introduced by the plaintiff, fails to show any oral con- 
tract to insure on March 10, or the issue of any certificate binding 
the company during correspondence. The insurance contemplated 
by the parties was by a policy to be issued by the defendant, and to 
be delivered to the plaintiff upon payment of the premium. Markley vs. 
Mutual Benefit Ins. Co., 118 Mass., 178, 194, and cases cited. Such 
a policy was issued, and the defendant’s agent notified the plaintiff 
that he had it. It remained in the agent’s hands until a few days be- 
fore the fire, which occurred June 29, when it was canceled for non- 
payment of the premium. The presiding judge correctly ruled that 
the action could not be maintained. 

Judgment on the verdict, 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


MOORE 
vs, 


VIRGINIA FIRE AND MARINE INS. CO. 


The policy insured separate sums on building, fixtures and stock, and provided 
that fraud on the part of the insured should “cause a forfeiture of all claim 
under this policy.” 

Held, that a fraud proved in the claim in respect to one of the subjects of insurance 
avoided the policy as to all. / 


Held, that the policy would be avoided by fraud on the part of the insured in mak- 
ing the contract, without any express provision to that effect, and instruction 
extending the penalty of forfeiture to such fraud was not error, 


Judgment affirmed, 


Per Curiam. 


This is a writ of error to a judgment rendered on the 3d of February, 
1873, by the Circuit Court of the city of Richmond, in an action of 
assumpsit brought in said court by David W. Moore against the 
Virginia Fire and Marine Insurance Company of Richmond, on a pol- 
icy of insurance. Issue was joined on the plea of non-assumpsit, 
and leave was given to introduce any evidence under that plea that 
could be introduced under any special plea. The jury found a ver- 
dict for the defendant on the issue joined, and thereupon the plaintiff 
moved the court to set aside the verdict and grant a new trial, which 
motion was overruled, and judgment was rendered for the defendant. 
The plaintiff excepted to an opinion of the court given against him 
on the trial of the cause. It is stated in the bill of exceptions that 
on the trial of the cause the plaintiff, to sustain the issue on his part, 
offered the policy of insurance, which is set out in hec verba in the bill. 
“By this policy of insurance,” it proceeds to state, “The Virginia 
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Fire and Marine Insurance Company of Richmond, in consideration 
of the receipt of $125, do insure David W. Moore and his legal repre- 
sentatives $5,000, to wit : $2,0000n his new wooden flour and corn mill 
building, moved by water power, and wooden and graveled lumber. 
house connected and communicating, situate near the mouth of Shockoe 
Creek, Richmond, Virginia, and adjoined by his wooden plaster mill ; 
$1,000 on machinery and fixtures of all kinds, including water-wheel 
and mill-stones in said mill building ; and $2,000 on his stock of grain, 
flour, meal, offal and empty barrels and bags in said mill building and 
lumber-house, the same being on leased ground ; other insurance on 
mill, $2,000 ; machinery $2,000; stock $1,000—against all such im- 
mediate loss or damage as may occur by fire to the property specified, 
not exceeding the sum insured, nor the interest of the assured in the 
property, except as hereinafter provided, during one year to wit : 
from the 26th day of August, 1870, at 12 o’clock noon, to the 26th day 
of August, 1871, at 12 o’clock noon ; to be paid in 60 days after the 
’ proof required by this company shall have been received at the office 
of the company in Richmond, and the loss shall have been satisfac- 
torily ascertained and proved, as required by the provisions of the 
policy.” 

Then follow various other provisions of the policy, which it 
is unnecessary here to repeat, until we get to that which direct what is 
to be done in the matter in case of loss, which isin these words: “ In 
case of loss the assured shall give immediate notice thereof, and shall 
render to the company a particular account in writing of said loss, un- 
der oath, stating the time, origin, and circumstances of the fire, the oc- 
cupancy of the building insured, or containing the property insured, 
other insurance if any, and copies of all policies ; the whole value and 
ownership of the property, and the amount of loss or damage, and 
shall also declare truly on oath that the fire and consequent loss and 
damage was occasioned without fraud or evil practice on his part ; and 
that he has not done, or caused to be done, any act in violation of 
the provisions of this policy, whereby it would become void, and shall 
produce the certificate under_seal of a magistrate, notary public, or 
commissioner of deeds, nearest the place of the fire and not concerned 
in the loss, or related to the assured, stating that he had examined 
the circumstances attending the loss, knows the character and cir- 
cumstances of the assured, and verily believes that the assured has with- 
out fraud sustained loss on the property insured to such an amount 
as the said official shall certify. In no case shall the company be lia- 
ble, or the claim be for a greater sum than the actual damage to, or 
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cash value of the property at the time of the fire, or beyond such sum 
as will enable the assured to replace or restore the property lost or 
damaged. A suitable allowance will be required in settlement of any 
loss for depreciation from use or otherwise,” etc. ‘‘If required, the 
assured shall produce books of accounts, and other proper vouchers, 
and all property saved and hereby insured, whether damaged or not 
damaged, and be examined under oath by any person appointed by 
the company touching all persons relating to the loss ; or, if deemed 
necessary by the company, shall produce said vouchers and property 
and submit to a second examination, and subscribe such examination 
when reduced to writing,” ete. ‘ And untilsuch proofs and certificates 
are produced, and examination and appraisal permitted, the loss shall 
not be deemed proved or payable. All fraud or attempt at fraud or 
false swearing on the part of the assured, or on the part of any per- 
son in his behalf, shall cause a forfeiture of all claim under this pol- 
icy.” Then follow various other provisions not necessary to be here 
repeated until we get down to the concluding one, in these words ; 
‘* And this policy is made and accepted on the above express condi- 
tions.” 

And the renewal thereof, which is in the words and figures following, 
to wit : 

“ Renewal premium $125. Virginia Fire and Marine Insurance Com- 
pany. Office company’s building, No. 1015 Main Street, Richmond, 
August 26, 1871. Received from David W. Moore $125, being the 
premium on $5,000 insured under the policy No. 19,526, which is 
hereby continued in force for one year, to wit, from the 26th day of 
August, 1871, until the 26th day of August, 1872, at noon. William 
Willis, Jr., secretary. W. L. Cowardin, president. No. 34,812.” 

And proved the loss and destruction ofthe wooden flour and 
corn mill building, and the machinery and fixtures and stock of grain, 
etc., named in said policy, on the night of the 24th of December, 1871, 
by fire ; also proved the value of said building to be $2,791.89, at 
the time of the fire, and the value of machinery and fixtures to be 
$5,250 at the time of the fire, and also offered testimony tending to 
show that.the value of the stock of grain, etc. at the time of the fire 
was $4,025 ; the plaintiff himself testifying on the trial to the truth and 
correctness of said valuations ; also proved that he was the owner of 
the said property both at the time of the insurance and after its loss 
and destruction by fire ; also proved that he had paid the premium 
mentioned in said policy an1 renewal, and also that he had givea no- 
tise of his said loss to the defendant on or about the 10th day of Jan- 
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uary, 1872, rendering a particular account in writing of said loss as 
aforesaid under oath, as required by said policy. And thereupon the 
defendants, to sustain the issue on their part, proved that the claim 
of the plaintiff, for his alleged Joss on his said stock of grain, etc. 
was fraudulent and false, and that the amount of loss designated in 
said proof sworn to by him as aforesaid, was fraudulent and false, so 
far as the said stock of grain etc. was concerned ; but it was not 
shown that the claim of the plaintiff, or his proof of loss as aforesaid, 
as to the said building, or said machinery and fixtures, was fraudulent 
and false, and thereupon the defendant asked the following instruction: 

“Tf the jury shall believe, from the evidence, that the plaintiff at- 
tempted and intended a fraud upon the defendant, by altering his 
books of accounts, or that he swore falsely and fraudulently to more 
or greater loss upon his stock than he actually sustained, in the ac- 
count of loss rendered by him, then the said fraud or false swearing 
avoided and annulled his whole policy, and he can recover nothing in 
this action,” which the court declined to give, but gave the following 
instructions : 

“If the jury believes, from the evidence, that the plaintiff, either in 
the making of his contract of insurance with the defendant, or at 
any time thereafter prior to any default upon the part of the defend- 
ant in paying any loss incurred by fire upon the policy sued upon, 
attempted or intended a fraud, by false representations and false 
swearing, as to the amount and value of the property insured and 
destroyed, with a view to enhance his demand upon the defendant, 
they are instructed that such fraud destroyed all right upon his part 
to recover in this action. But if the jury shall believe that the plain- 
tiff was guilty of no such fraud prior to default by the defendant, 
but that subsequent thereto, with a view to strengthen his case before 
the court, he has been guilty of attempting or intending a fraud, 
by altering his books of accounts, and by false swearing upon the 
trial of the cause, while such fraud or attempted fraud does not 
avoid and annul all claims upon his part under the policy, it is a ma- 
terial fact to be weighed by the jury in valuing the testimony and de- 
termining upon the validity of the whole claim, and the amount of 
the loss alleged to have been incurred. 

“ The plaintiff, under the policy sued upon, had no right to de- 
mand of the defendant payment for any loss sustained by destruc- 
tion by fire of any of the property insured in the policy, until after 
the termination of sixty days from the time of presentation of due 
notice and proof of loss to the defendant, and until then the defen- 
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dant could not be regarded as guilty of any default in compliance 
with their contract.” 

Judgment having been rendered against the plaintiff as aforesaid, 
he appealed to a judge of this court for a writ of error thereto ; which 
was accordingly awarded. The plaintiff in error, in his petition for 
a writ of error, assigned but two errors in the judgment, both of 
them being in the instructions given by the court to the jury. The 
chief of these assignments of error in the instructions is : 

1. In ruling that fraud and false swearing as to one independent 
subject of insurance avoided the whole policy. There is a provision 
in the policy that ‘‘ all fraud or attempted fraud or false swearing on 
the part of the assured, or on the part of any person in his behalf, 
shall cause a forfeiture of all claim under this policy.” On the trial of 
this cause the defendants, to sustain the issue on their part, proved 
that the claim of the plaintiff for his alleged loss on his stock of grain, 
etc., named in said policy, was fraudulent and false, and that the 
amount of loss designated in his proof loss, sworn to by him, was fraud- 
ulent and false so far as the said stock of grain, etc., was concerned, 
but it was not shown that the claim of the plaintiff, or his proof of loss 
as aforesaid, as to the buildings, or machinery and fixtures named in 
said policy, was fraudulent or false. 

The argument before this court of the counsel for the plaintiff, pro- 
ceeded upon the concession that there was such fraud and falsehood, 
so far as the said stock of grain, etc., was concerned—a fact which is 
certified in the record as having been proved on the trial, and was, in 
effect, found by the jury, and which, therefore, could not be denied by 
said counsel ; and he admitted that by reason of such fraud and false- 
hood the plaintiff had forfeited all claim under the policy as to the 
said stock of grain, etc.; but he contended, that as it was not shown 
that the claim of the plaintiff, or his proof loss as aforesaid, as to 
the said buildings or said machinery+and fixtures, was fraudulent or 
false, the plaintiff had not forfeited his claim under the policy as to 
the said buildings or said machinery and fixtures. The said counsel 
also admitted that it was perfectly competent for the parties to agree 
that ‘‘all fraud or attempt at fraud or false swearing on the part of 
the assured, or on the part of any person in his behalf, shall cause a 
forfeiture of all claim under the policy,” not only as to the particular 
subject named in the policy to which the said fraud or false swearing 
relates, but also as to all other subjects therein named. 

The question to be now considered and decided therefore is one of 
construction merely ; that is, whether, according to the true construc- 
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tion of the provision aforesaid, it was therefore intended that for a 
fraud or attempt at fraud or false swearing on the part of the assured, 
in relation to one only of several subjects embraced in one policy of 
insurance, as is this case, there should be a forfeiture of all claim un- 
der the policy, not only in regard to the particular subject aforesaid, 
but also in regard to all other subjects embraced in the policy, or only 
a forfeiture of all claim under the policy in regard to such particular 
subject. The counsel for the plaintiff maintains the latter of these 
alternative constructions, while the counsel for the defendant main- 
tains the former. Which of them is correct, is the question which this 
court has now to solve. We are all of opinion that the former is the cor- 
rect construction, and that the forfeiture is total. Supposing that to 
have been the true intention of the parties, we know not how it could 
well have been expressed in plainer language—“ All fraud etc., shall 
cause forfeiture of all claim under policy.” A more comprehensive 
word than “all” cannot be found in the English language, and it 
certainly has in this case the comprehensive meaning contended for 
by the counsel of the defendant instead of the restricted meaning con- 
tended for by the counsel for the plaintiff, unless very strong reasons 
can be furnished for construing it in the latter sense. So far from 
seeing such reasons, we think there are strong reasons for believing 
the real intention of the parties in making the provision aforesaid 
corresponded with the literal terms in which itis expressed ; and that 
it was intended to create a general forfeiture as to all the subjects 
embraced in the policy, and not a forfeiture only as to the particular 
subject to which the fraud or false swearing might relate. A policy 
of insurance is a contract in the making of which peculiar and great 
confidence must of necessity be reposed by the insurer in the insured. 
Good faith and fair dealing are especially required by the former of 
the latter. The former must mainly depend on the oath of the lat- 
ter, and the account he may render, to show the fact of the loss of 
the property insured, and the amount of the damage incurred by 
him, for which he claims indemnity under the policy. Where there is 
no good reason to suspect fraud or false swearing on the part of the 
insured in making out his preliminary proof of loss, the insurer gen- 
erally requires no further evidence to sustain the claim of the in- 
sured than his own oath and account ; unless it be “the certificate 
under seal of a magistrate, notary public or commissioner of deeds 
nearest the place of the fire, and not concerned in the loss or related 
to the assured, stating that he had examined the circumstances attend- 
ing the loss, knows the character and circumstances of the assured, 
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and verily believes that the assured has without fraud sustained loss 
on the property insured to such an amount as the said official shall 
certify.” Such a certificate is generally provided for in a policy of in- 
surance, and is provided for by the policy in this case. Now here, 
instead of there being no good reason to suspect fraud or false swear- 
ing on the part of the insured, in making out his preliminary proofs, 
it is proved that his claim for his alleged loss on one of the subjects 
insured was fraudulent and false ; and that the amount of loss desig- 
nated in his said proof of loss,sworn to by him as aforesaid, was 
fraudulent and false so far as the said subject was concerned. Is it 
unreasonable for the policy to provide that in such a case the insured 
shall forfeit all claim under the policy; not only as to the said sub- 
ject, but also as to all other subjects included in the policy? 

Having been proved to be guilty of fraud and falsehood in regard 
to one of the subjects included in the policy, it is not unreasonable 
to suppose that he may be guilty of the like wrongs in regard to 
the other subjects included therein. He may be so guilty, and the 
insurer may have no means of proving such guilt. He may himself 
have been the author of the burning of which he complains ; or he 
may have obtained the insurance for the very purpose of obtaining 
money by committing fraud and perjury, in regard to one or more of 
the subjects insured. He was capable of either of these crimes, as 
he was capable of the crime which was proved upon him. 

We therefore think the construction contended for by the counsel 
for the defendant is a reasonable one, and that it is the true one, 
especially as it accords with the literal terms of the provision in 
question. 

The learned counsel for the plaintiff, in his argument in this case, 
referred to a great many decisions of other States and countries, for 
the purpose of sustaining his views of .he case, and especially of the 
question we are now considering. He referred to no decision of this 
court, because there is none on the question, and he admitted that 
he could find no decision of any other court upon the very question in 
issue, which is certainly very strong negative evidence that no such 
decision exists. We have referred to all these decisions, or at least 
all of them which, from the statement of the learned counsel in re- 
gard to them, seemed to be material to be referred to by us; and 
none of them seem to be in conflict with the views we have expressed. 
If any of them be so, we do not think they expound the law correctly, 
and we are therefore unwilling to be guided by them. 

The learned counsel argues that though the policy in this case is a 
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contract entire in form, being a contract by which “the Virginia Fire 
and Marine Ins. Co. of Richmond, in consideration of the receipt of 
one hundred and twenty-five dollars, do insure (for one year, ) David 
W. Moore and his legal representatives five thousand dollars, to wit,” 
etc. Yet he contends that it is a several contract in substance, be- 
cause it proceeds to value severally, the different parts of the subject 
insured as follows, to wit: 

‘* $2,000 on his new wooden flour and corn-mill building, moved by 
water-power, and wooden and graveled lumber-house, connected,” ete. 
“ $1,000 on machinery and fixtures of all kinds, including water-wheel 
and millstones in said mill building ;” and “$2,000 on his stock of 
grain, flour, meal, offal, and empty barrels, and loss in said mill build- 
ing and lumber-house,” etc. And he argues that the provision of for- 
feiture in question must be construed precisely in the same way in this 
contract as a like provision would be construed in a several policy on 
each of the subjects insured. In other words, that this policy, though 
joint in form, is several in substance, and mast be construed accord- 
ingly, as well in regard to the clause of forfeiture in question as to 
every other part of the policy. He applies to the case the rule of con- 
struction, reddendo singula singulis. That rule applies to many cases 
arising under policies of insurance, as some of the cases cited by the 
learned counsel show, but it does not apply to this case for reasons 
already stated ; it being the manifest intention of the parties, as if is 
the express declaration of this contract, that “all fraud,” etc., “shall 
cause a forfeiture of all claims under this policy.” Where in reason 
is the difference between this case and a case in which the different 
parts of the same subject are included in one valuation, in regard to 
the clause in question? Suppose here the whole subject insured had 
been valued at $5,000, without any separate valuation of the different 
parts of the subject, and there had been fraud as to one of the parts 
only ; would not all claim under the policy, as well as to the other 
parts as to that part of the subject, have been forfeited? Certainly 
so, as all will admit. But where in reason is the difference between 
the two cases ? 

What has the mode of valuation of the subject, whether it be joint 
or several, to do with the construction of the clause of forfeiture for 
fraud? Is not the evil of the fraud the same in either case? Is not 
the presumed intention of the parties in regard thereto, the same in 
either case? And do not the literal terms of the clause apply alike 
to each case ? 


The policy in this case is an entire contract, notwithstanding the 
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separate valuation of the different parts of the subject insured. That 
separate valuation was intended for the benefit of the insurers, and 
not the insured. The latter would have been benefited by letting 
the joint valuation of the whole subject insured remain at the sum of 
$5,000 fixed in the policy, instead of apportioning it among the dif- 
ferent parts of the subject, as is afterward done in the policy. By 
letting the joint valuation remain at the sum of $5,000 that would 
have been the only limit of the right to recover the actual value of 
any part of the subject insured, which might be lost by any cause in- 
sured against. Whereas, by apportioning the amount of the joint 
valuation among the different parts of the subject, the valuation of 
each part is the limit of the right to recover for any loss sustained on 
account of such part. . 

It cannot be supposed that either of the parties, much less the in- 
surers, for whose benefit alone the separate valuation was made, could 
have intended that it should have the effect of taking from them the 
benefit of the provision of the policy, in regard to fraud or false 
swearing, as to every part of the subject insured except as to that 
part to which fraud or false swearing might directly and specially re- 
late. We have seen that both reason and the literal terms of the 
policy confirm the view that in every such case of fraud or false 
swearing, the forfeiture extends to all claim under the policy, on ac- 
count of the subject insured, or any part thereof. 

There are cases, it is true, in which in it has been held, and no 
doubt properly, that a policy may be avoided as to a part of a subject 
insured, and valid as to the rest, even though the language of the 
policy declaring it to be void, in such a case, may seem to be general, 
and apply to the whole policy ; as, for instance, in a case in which the 
policy declares that it shall be void for any subsequent alienation by 
the iusured. There, if only a part of the subject be aliened, and the 
risk as to the rest cannot be increased by such partial alietiation, 
the policy as to the rest would not be thereby avoided, but would 
remain in full force in pursuance of the presumed intention of the 
parties. But such a construction has never been applied, and can 
never be applied to a case like this, of fraud and false swearing, which 
pervades and avoids the whole policy. To such a case the maxim 

falsum in uno falsum in omnibus applies. The insured, having been 
convicted of falsehood in regard to one of the subjects insured, will 
be considered as false in regard to all the rest. Suppose the parties 
had been asked, when they entered into this contract, whether they 
intended that the forfeiture for fraud aad falsehood of the ass1red as 
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to one of the subjects insured, should be confined to that subject, or 
extend also to all the other subjects insured in the same policy, 
what would have been their answer? Can anybody doubt? Cer- 
tainly the insurers would have answered, “The latter,” and surely 
the insured could not have answered otherwise ; for that would have 
broken off the contract. The language of the policy, as already 
shown, literally accords with this obvious intention of the parties. 

In regard to the first assignment of error, we are therefore of 
opinion that the Circuit Court did not err “in ruling that fraud and 
false swearing as to one independent subject of insurance avoided the 
whole policy.” The other of the two assignments of error in the in- 
struction is— 

2. That the court extended the penalty of forfeiture to any false 
representation, or false swearing, is to the amount and value of the 
property insured and destroyed, made either in the contract of in- 
surance, or at any time thereafter, prior to any default on the part 
of the defendant in paying any loss incurred. The cases referred to 
in support of this assignment of error, to wit: Ferriss k Eaton vs. 
North American Fire Insurance Company, 1 Hill, 71, and Insurance 
Companies vs. Weides, 14 Wall, 375, seem to decide that the fraud 
or false swearing referred to in such a provision as the one now in 
question, standing in the same connection and location in the policy 
as does the provision here, is such fraud or false swearing only as re- 
lates to the preliminary proofs. Without deciding, but conceding 
(for the purposes of this case,) that to be true, there can be no doubt 
but that fraud on the part of the insured in making the contract of 
insurance would render it void without any express provision to that 
effect in the policy, and even though there might be such a provision 
therein relating only to fraud and false swearing in connection with 
the preliminary proofs. In delivering the opinion of the court in the 
case cited from 1 Hill, 71, supra, Cowen, J., takes occasion to say 
expressly, that a policy is always avoided by the common law for the 
least want of good faith in the assured.” 

We think there is no error in any of the instructions given by the 
court to the jury. The propositions of law therein announced are 
undoubtedly true, nor were any of them mere abstractions. But if 
it can be said that any of them were such abstractions, the court 
would not, on that ground, reverse the judgment, there being no er- 
ror in law in the instructions, and they could not have had the effect 
of misleading the jury. 
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Upon the whole we think there is no error in the judgment, and 
are therefore for affirming it. While we have cited, in the foregoing 
opinion, very few of the many authorities referred to in the argu- 
ments of the learned counsel on both sides, we yet wish the profession 
to have the benefit of their laborious researches, and we take it for 
granted, and request, that the reporter will note them fully in his re- 
port of the case. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


June Term, 1876. 


In Error to Supreme Court. 


AMERICAN POPULAR LIFE INS. CO., Plaintiff 
in Error, 


vs. 


WILLIAM E. DAY, Executor erc., or Frepericx Day, 
DECEASED, Defendant in Error. 


An action for recovery on a policy under seal in New Jersey, should be covenant 
and not assumpsit ; but where the error wrought no harm to the company, and 
was merely technical, the appellate court will exercise the remedial power of 
amendment. 


The application agreed that the answers and statements should be the basis, and 
form part of the contract or policy, and if they were not in all respects true 
and correctly stated, the policy should be void, according to its terms. The pol- 
icy declared that the insurance was in consideration of the representations 
made to the company, and of the premiums ; also that it was issued and ac- 
cepted upon the following among other conditions: ‘‘ Fraud or intentional 
misrepresentation vitiates the policy.” No other reference was made to the 
application or the statements it contained. 


Held, that the policy alone expressed the contract between the parties, and the 
answers and statements were representations only, and not warranties. 


The following questions were asked to show that the insured was addicted to the 
use of intoxicating liquors at the time the policy was issued ; ‘‘ Has he, since 
October 1868, been in the habit of using intoxicating drinks?’’? ‘‘ How soon 
after 1868, did you know, if at all, of his drinking intoxicating liquors?” ‘‘ How 
long did the habit, such as you saw, of his drinking, prior to 1868, continue af- 
ter that time ?”’ 
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Held, that where the policy was issued in October, 1868, and the witness had tes- 
tified to no knowledge of his habits previous to that time, the questions were 
properly overruled. 


Evidence in regard to statements in the family as to the reputed cause of the dis- 
ease which produced the death of the insured’s uncle, is competent to rebut a 
presumption of intentional misstatement by the insured of the cause of the 
disease. 


Statements made by persons named by the claimant, in pursuance of a request by 
the company that he would name disinterested acquaintance to whom they 
might apply ‘‘ for information to enable them to judge of the identity of the 
person, the justice of the claim, etc.,’’ are binding against the plaintiff, with 
regard to proof of death, but not upon any other subject, such as the habits of 
the insured. 


Judgment affirmed. 


The opinion of the court was delivered by the Cuancettor. 


The defendant in error brought an action of assumpsit in the Su- 
preme Court, on’ a policy of insurance, issued by the plaintiff in er- 
ror to the testator, Frederick Day, upon his own life. 

The company pleaded the general issue, and five special pleas, 
which latter were on motion stricken out. The trial of the issue re- 
sulted in a verdict against the company, and judgment thereon. The 
company insist that the form of the action was erroneous ; that the 
order striking out the pleas was illegal, and that there was error in 
the exclusion on the trial of evidence offered on their behalf, and in 
the admission of evidence on behalf of the executor, and in the re- 
fusal of the judge to charge as requested by their counsel. 

The policy was under seal. The action should therefore have been 
covenant instead of assumpsit. It does not appear, however, and it 
is not even alleged, that the company by reason of this error have 
lost or been deprived of any right or advantage whatever, or have 
been in any way prejudiced. Their defense has not been in any wise 
abridged or limited or affected by it, nor has their adversary had any 
advantage on account of it. The objection, therefore, is purely tech- 
nical. Inasmuch as it is so, and involves no merits, the power 
of amendment will be exercised. Ruckman vs. Bergholz, 8 Vroom, 
437, 439. 

The 138th section of the Practice Act, (revision, p. 625,) is of a 
highly remedial character, and should be so construed as, in its own 
language, “to prevent the failure of justice by reason of mistakes and 
objections of form.” 

The power of amendment thereby conferred extends to this court, 
and in cases where no injury has been done to the party complain- 
ing, by or through error of mere form, it is incumbent on this court, 
in the interest of justice, to exercise the power. 
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The errors assigned upon the striking out of the special pleas, and 
that assigned upon the refusal of the judge at the circuit to charge 
as requested by the company’s counsel, may be considered together. 

The pleas were stricken out on the ground that the alleged mis- 
representations therein set up in avoidance of the liability of the 
company under the policy were not therein stated to have been ma- 
terial, and intentionally or fraudulently made, and the refusal to 
charge, just referred to, was on a request to charge that under the 
terms of the policy, and the application for insurance, the statements 
and representations made by the insured became part of the con- 
tract, and that their falsity was a defense to the action, whether the 
untruth was intentional or not. When application was first made by 
the testator for the insurance, the agent of the company through 
whom it was made, wrote down in pencil on a paper, intended as a 
proposal for insurance, the testator’s answer to certain printed ques- 
tions thereon, relative to subjects on which the company deemed it 
proper, according to their regulations, to have answers in that con- 
nection. This paper was not signed by the testator. Afterward 
another like paper, containing like questions with answers by the tes- 
tator, and signed by him, was delivered to the company as an appli- 
cation for the insurance. Both these papers contained these words : 
“ And I hereby further agree that the preceding answers given to the 
annexed questions, and the accompanying statement, together with 
the statements made to the examining physician, shall be the basis, 
and form part of the contract or policy between me and the said 
company, and if the same be not in all respects true and correctly 
stated, the said policy shall be void according to the terms thereof. 

The policy declared that the insurance was ‘‘ in consideration of 
the representations made” to the company, and ofthe premiums paid 
and to be paid. It further stated that it was issued and accepted by 
the insured upon certain express conditions therein stated, among 
which was the following: ‘‘ Fraud or intentional misrepresentation 
vitiates the policy.” No reference except as above stated was made to 
the proposal or application, or either of them, or the matters therein 
contained, or to any statements or representations by the insured. 
The counsel of the company insist that the statements contained in the 
proposal and application were, by virtue of the agreement above quoted 
therein contained, made part of the policy, and that they were there- 
fore in fact warranties or conditions, on the truth of which the lia- 
bility of the company was based, and that therefore the question of 
their materiality, or of the knowledge of the testator that they were 
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untrue, or of his intention in making them, was not involved. 
Whether the statements in question are warranties or conditions, or 
representations merely, will depend on whether they in fact are incor- 
porated into the policy. “ It is,” said Lord Ellenborough in Robert- 
son vs. French, 4 East, 134, 135, “a question of construction in every 
case whether a policy is so worded as to make the accuracy of a bona 
Jide statement a condition precedent, and the rules of construction 
are the same in policies as in other written contracts.” 

“Tn order to make any statements binding as warranties,” says 
Bunyon, ‘‘they must appear upon the face of the instrument itself by 
which the contract of insurance is effected ; they must either be ex- 
pressly set out or by inference incorporated in the policy. If they are 
not so they are not warranties but representations.” Bunyon on 
Life Associations, 34. See also May on Ins., §159. In Wheelton vs. 
Hardwitz, 8 E. & B., 232, where a policy of life insurance recited that 
the assured being interested in the life of J. were desirous of effecting 
such assurance as was thereinafter expressed with the association, and 
had caused to be delivered into the office of the association a proposal 
for assurance in writing, bearing date the 8th of September, 1852, 
whereby it was declared that the age of said J. did not exceed 35 
years ; that he had not had rupture, or any fit or convulsions since 
childhood, or gout, asthma, insanity or spitting of blood ; that he 
had not had any habitual cough or any disease of the lungs or heart, 
or any other disease or disorder tending to the shortening of life, and 
that the association bad thereupon undertaken the proposed assur- 
ance, subject to the terms and conditions therein and thereunder ex- 
pressed ; but among the conditions was no reference to the proposal, 
or its statements, or any matter therein contained ;—it was held that 
there was no warranty of the truth of the matter recited in the policy 
to have been declared in the proposal, or anything in the nature of 
the contract showing an intention that the truth of these matters 
should be the basis of the contract. 

In Anderson vs. Fitgerald, 4 H. of L. Cases, 484, it was indeed 
held that misrepresentation in either of two particulars not specified 
in the statement of the subjects of warranty in the policy, but men- 
tioned in the proposal for insurance which the parties had agreed 
should form the basis of the contract between the insured and the 
company, would avoid the policy and forfeit the moneys paid ; but 
in that case the policy was so framed as to make the accuracy of the 
preliminary statement a condition precedent to the validity of the 
policy. The policy contained a proviso which provided, among other 
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things, that if any circumstance material to the insurance should not 
have been truly stated, or should have been missrepresented, or con- 
cealed, or should not have been fully and fairly disclosed and com- 
municated to the company, or if any fraud should have been prac- 
ticed on the company, or any false statements made to them in or 
about the obtaining or effecting the insurance, the policy was to be 
null and void, and all moneys paid by the insured on his behalf, 
on account of the insurance, should be forfeited. "When in Pawson 
vs. Watson, Cowp., 785, Lord Manfield was asked, in behalf of the un- 
derwriters, ‘‘ Whether it was the opinion of the court that to make 
written instructions valid and binding as a warranty, they must be in- 
serted in the policy, he answered that that was most undoubtedly 
the opinion of the court. 

To hold that the statements of the proposal and the application 
notwithstanding the agreement therein above quoted, are not incor- 
porated into the policy and therefore are not warranties or condi- 
tions of insurance, is but to apply the rule that where the parties to 
an agreement have reduced their contract to writing, that writing, 
at law, determines what the contract is, and evidence cannot be re- 
ceived to contradict, add, subtract from, or vary the terms of the writ- 
ing. The policy in this case is the agreement for insurance, and it 
must be held to contain the agreement, and all the agreement, of the 
parties to it. 

Though the proposal and application contain an agreement on the 
part of the insured, that the answers to the questions annexed to them 
and the accompanying statements, together with the statements made 
to the examining physicians, shall be the basis and form part of the 
contract or policy between the insured and the company, yet the policy 
does not directly or indirectly so declare, and it will be assumed 
that all previous negotiations have been superseded and that the 
policy alone expresses the contract of the parties. 

But it is urged on the part of the company that inasmuch as the 
policy declares that the insurance is in consideration of the repre- 
sentations made to the company, in the application for the policy 
thisis sufficient to give the representations the character of conditions 
or warranties. 

It is to be observed that the policy refers to the representations 
as representations only, giving them no higher or more important 
character. Almost all contracts of insurance are based on confidence 
in representations in respect to the subject of the insurance, and the 
consequences of fa'schood in these representations are well under- 





456 Report of Decisions. [ June, 


stood. The expression under consideration, therefore, has no particu- 
lar signification ; it cannot have the effect of changing the character of 
the representations in the application, and elevating them to the im- 
portance of warranties or conditions of insurance. Campbell vs. N.E. 
Mutual Ins. Co., 98 Mass., 381; Price vs. Phoenix Mutual Life Ins. 
Co., 17 Minn., 497. There wasno error in striking out the special 
pleas ; they were based on the erroneous assumption that the represen- 
tations in the proposal and application were warranties or conditions 
ofinsurance. For the same reason, there was noerror in the refusal 
to charge. 

The company insist that there was error in the overruling of the 
questions put to witnesses on the trial in reference to the testator’s 
habits or practice as to the use of intoxicating liquors after the date 
of the policy. The questions were put with'a view to proving his 
habit and practice at or prior to the date of the policy, and it was 
probably because they had reference only to a period subsequent to 
that date, that they were overruled. Had the questions been directed 
to the time of the date of the policy, or time anterior thereto, they 
would have been allowed, and probably if the habit or practice sought 
to be proved had been shown to have existed then, the questions ob- 
jected to would not have been regarded by the judge as unlawful. 
Reasonable discretion must be accorded to a judge at nisi prius in 
allowing or overruling questions to witnesses on direct examination 
which inquire as to matter not in itself pertinent, and which can only 
become so by the introduction of other evidence which is clearly per- 
tinent. And if after a question has been overruled on the ground of 
impertinence or immateriality, evidence is introduced which may tend 
to remove the objection, fairness demands that the offer be renewed. 

The questions overruled in this case were these: ‘‘ Has he since 
October, 1868, been in the habit of using intoxicating drinks?” 
“How soon after 1868 did you know, if it all, of his drinking in- 
toxicating liquors?” ‘‘ How long did the habit, such as you saw, of 
his drinking prior to 1868, continue after the time?” The policy was 
issued, as before remarked, in October, 1868. The insured died April 
10, 1874. These questions were asked with a view to establishing the 
fact that he was in the habit of drinking intoxicating liquors at and 
prior to the date of the policy. The first of the questions had a 
range through a period of five years and a half after the issuing of 
the policy. If he was in the habit at any time during that period of 
drinking intoxicating liquors, the fact of itself established nothing 
material to the issue. Nor would the fact that he was in the habit of 
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drinking such liquors after the date of the policy have been any evi- 
dence of his use, habitual or occasional, of intoxicating drinks before 
that time. The last ques ion, ‘‘ How long did the habit, such as you 
saw, of his drinking prior to 1868, continue after that time,” was, un- 
der the circumstances, improper. It assumed that the witness had 
testified to a habit of drinking prior to 1868, which was not the fact. 
He had given no testimony to justify the assumption. The question 
therefore was clearly objectionable, and was properly overruled. The 
question, “ How son after 1868 did you know, if at all, of his drink- 
ing intoxicating liquors?” was in like manner, and for a similar reason, 
objectionable. The witness had not testified to any knowledge of the 
habits of the insured, nor that the latter drank intoxicating drinks at 
all. He had testified to nothing whatever on the subject. The only 
ground on which it could be claimed that the first two questions, 
‘* Has he since October, 1868, been in the hab:t of using intoxicating 
drinks?” and ‘‘ How soon after 1868, did you know, if at all, of his 
drinking intoxicating liquors?” were pertinent, would be the pos- 
sibility that there would be evidence in the cause of the habitual use 
of intoxicating drinks by the insured, at or prior to the date of the 
policy. But if such testimony had been introduced, the evidence ob- 
jected to would have been unnecessary, and would still, strictly con- 
sidered, have been immaterial and impertinent, except as by way of 
corroboration ; it might furnish ground for the argument that the 
habit existed prior to or at the date of the policy. When these 
questions were asked, there was no evidence whatever in the cause on 
the subject of the use of intoxicating drinks by the insured ; and after 
the testimony on that subject had been introduced, there was no re- 
newal of the offer of the rejected t:stimony. Of the three questions 
overruled, one of them was so objectionable in form as to justify the 
judge in overruling it cn that account alone ; and as to the other two, 
the judge, as the case then stood, lawfully exercised his discretion in 
overruling them. 

The testimony which is claimed to have been unlawfully admitted 
in behalf of the executors, was evidence in regard to the statements 
made in the immediate family of the insured as to the cause of the 
disease of which one of his uncles had died before the policy was ap- 
plied for, and when the insured was but a child. 

The executor sought by this evidence to prove that the cause of the 
disease was reputed and s‘ated in the family to be injury from a strain, 
and the object of the proof was to rebut any presumption of willful or 
intentional misstatement by the insured as to the cause of the disease. 
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In this view the evidence was competent. It is further insisted that 
there was error in the charge as to the statements of two persons to 
whom, in making proof of loss, the executor, at the request of the com- 
pany, referred them as being disinteres‘ed acquaintances of the testa- 
tor, and whose statement in regard to the latter would constitute part 
of the proofs of loss. These statements were mide in pursuance of 
a request of the company that the executor would name disinterested 
acquaintance of the insured to whom they might apply “ for infor- 
mation to enable them to judge of the identity of the person, the 
justness of the claim,” etc. The charge on this score was that the exe- 
cutor was bound by the statements of these persons with regard to 
the proof of death, but not by any other statement upon any other 
subject, and that the statements made by them in regard to the habits 
of the insured were merely hearsay, and were not to be regarded by 
the jury. The limit put by the charge, to the extent to which the 
statements under consideration were to be received as evidence, was 
just. It would be exceedingly unreasonable, to say the least of it, to 
hold a party making proof of loss, bound by the statements, whatever 
they might be, which an acquaintance of the deceased whose name he 
gives to the company for their satisfaction as to the identity of the 
deceased with the insured and the justness of the claim, might choose 
to make with respect to matters other than those which are connected 
with the proof of the death of the insured. 
There is no error in the record. 
The judgment of the Supreme Court should be affirmed. 
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COURT OF APPEALS OF NEW YORK. 


CAROLINE NEUENDORFF, Appeliant, 
vs, 


WORLD MUTUAL LIFE INS. CO., Respondent.* 


The insured was a clerk of the general agent, acting with the approval of the com- 
pany, which sometimes paid his salary. 


Held, that he sustained the same legal relations to the company in respect to 
business belonging to his duties as the general agent. 


There was a receipt for the payment of the last premium in the usual form, 


signed by the secretary, and countersigned by the clerk in behalf of the gen- 
eral agent. 


Held, that such a receipt might be prima fucie evidence of the payment in favor 
of third parties ; but the agent could not act for himself and the principal so as 
to bind the principal to the receipt of money by a mere acknowedgment that 
he received it from himself, without other corroborative evidence. 


The fact that prior payments were made and receipted by the insured, which were 
recognized by the company as payments, does not aid the case. 


Where there was convincing evidence that the premium had not been paid, a re- 
fusal to submit the question to the jury was not error. 


The fact that the poe was on joint lives, did not entitle the survivor to any 


greater rights than would have belonged to the insured had he been the sur- 
vivor. 


Judgment affirmed. 


Cuurcu, Cu. J. 


The policy was upon the joint lives of the plaintiff and her hus- 
band. He having died on the 16th day of September, 1872, she 
claims to recover the amount of the policy, and the principal con- 
tention upon the trial was whether the premium due on the 16th day 
of July of that year had been paid. The court granted a nonsuit 
upon that ground only. The deceased was aclerk for the general 


* Decided April 24, 1877. 
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agent, in charge of what is called the German Department of the de- 
fendant. It seems that the deceased transacted most of the office 
business of the department, with the knowledge and approbation of 
the company, who, a portion of the time at least, paid his salary. He 
occupied therefore the same legal relation to the company in respect 
to any business properly belonging to his duties, as the general agent 
did, and possessed corresponding power. 51 N. Y.,117. The evi- 
dence of payment relied upon, was a receipt in the usual form, 
signed by the secretary of the company, and countersigned on be- 
half of the general agent by the deceased. This receipt with others 
were delivered to the agent to receive the premiums, and upon re- 
ceipt of the same to countersign and deliver them to the parties en- 
titled to them respectively. I do not think that this receipt alone 
was sufficient to establish the fact of payment by the agent himself, 
while in favor of third persons it might have been prima facie evi- 
dence of such payment. It is a general rule that an agent cannot, in 
the same transaction, act for himself and his principal. Story on 
Agency, § 10, 11, 210, 211. And within this rule, I do not see how he 
can bind the principal to the receipt of money by a mere ac- 
knowledgment that he received it from himself. 19 Barb., 595. 
Some additional evidence should have been given of the payment. 
Several prior receipts countersigned by the deceased were produced, 
and the inference is, from the testimony, that the payments for these 
prior premiums were either actually made, or that the amount was 
debited to the agent, or otherwise satisfactorily arranged ; but as to 
the premium due July 16, 1872, no act of the company was shown 
from which such an inference could be drawn. 

The receipt was confessedly delivered to the deceased with others, 
before payment. The deceased countersigned it, and reported it 
with others as paid, but there was no act of the company proved in- 
dicating such payment, either by the receipt of money by debiting the 
amount to the agent, or by crediting the assured with the payment, 
or by an acquiescence from which an admission of payment might 
be inferred. The whole evidence, in effect, was that the deceased, 
while acting as agent of the company, receipted money to himself, 
and told the company that it had been paid. This is not sufficient 
without corroborative evidence. The fact that prior payments were 
made and receipted by the deceased, which were recognized by the 
company as payment, does not materially strengthen the force to be 
given to the receipt alone. I donot think, therefore, that the plaintiff 
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established prima facie proof of payment of the premium in question ; 
but if the proof might be regarded in some weak sense prima facie, 
the evidence by the agent, secretary and president of the company, 
that the premium had not in fact been paid, was of such a convincing 
character as to justify the judge in refusing to submit the question of 
payment to the jury. Upon the whole evidence, a verdict in favor of 
the plaintiff would have been set aside as against evidence, and in such 
a case it is the duty of the court to nonsuit. 

These views answer also the point of waiver ; and besides, there 
was no request to submit that question to the jury. It is quite prob- 
able, from the evidence, that the prior payments were not in fact 
made, and that the company were induced to recognize them by the 
adroitness or deception of the deceased. Whether this was so or 
not, the plaintiff cannot have the benefit of a payment not in fact 
made, and which never was recognized as such by any act or omis- 
sion of the company, or any of its officers. The deceased was equally © 
interested with the plaintiff in the policy, and she cannot claim any 
greater benefit from his acts, than he could if she had first died, and 
he had brought the action. 

The judgment must be affirmed. 

All concur. 





Report of Decisions. 


SUPREME COURT OF OHIO. 


December Term, 1876. 


FARMERS INSURANCE COMPANY 
vs. 


JOSEPH K. FRICK.* 


In an action against an insurance company to recover the amount of a fire insur- 
ance policy, a defense on the ground that the insured failed to make and far- 
nish the insurer with the preliminary proofs of loss in the manner and within 
the time required by the policy, is not waived by setting up and relying upon 
other defenses not inconsistent therewith. 


Motion for leave to file a petition in error to reverse the judgment 
of the Superior Court of Cincinnati. 

The action was brought in the Superior Court by Frick to recover 
of the insurance company the amount of a fire policy, alleging a 
total destruction of the property insured. The company set up and 
relied upon several separate and distinct defenses, the sixth of which 
was, in substance, that Frick had failed to give notice in writing of 
the loss and cause of the fire, and had also failed to present to the 
company proof of his loss by fire, in the manner and within the time 
prescribed by the terms of the policy. 

On the trial the insurance company introduced testimony tending 
to sustain each of its defenses, including the sixth. In reference to this 
sixth defense, the court charged the jury as follows: ‘‘ The defen- 
dant cannot avail itself in the case, of the fact that the preliminary 
proofs were not furnished within a reasonable time, because, having 
gone to trial upon grounds of defense set up in the answer, as well 
as upon the ground of want of preliminary proof, it must be held 


* Decided April 22, 1877. 
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to have waived its right to insist upon the want of such proof asa 
defense to this action, or to have estopped itself from asserting it. If 
it defends on that ground, it must defend on that ground alone.” 
This charge was excepted to, and is assigned for error on this appli- 
cation to file a petition in error to reverse the judgment that was 
rendered in favor of Frick in the court below. 


Maruews, Ramsey & Maruews, for the motion. 
J. H. & C. Bares, contra. 


By tHE Court. 

The defendant had a right to set forth in its answer as many con- 
sistent grounds of defense as it had. If the plaintiff below had 
failed to make and furnish defendant below with the preliminary 
proofs of loss in the manner and within the time prescribed by thé 
policy, such failure constituted a defense to,the action. Home Ins. Co. 
vs. Lindsey, 26 Ohio St., 348. By going to trial on the other grounds 
of defense set up in the answer, as well as upon the ground of want 
of preliminary proof, the defendant did not waive its right to insist 


upon the want of such proof as a defense, there being no inconsis- 
tency between the defenses. 

Motion granted. Judgment reversed and cause remanded for a 
new trial. 





Report of Decisions. 


SUPREME COURT OF OHIO. 


December Term, 1876. 


Proceedings in quo warranto, 


STATE OF OHIO, ex rev. tae Arrorney GENERAL, 
vs. 


CENTRAL OHIO MUT. RELIEF ASSOCIATION.* 


. Mutual relief associations, incorporated and organized under the act of April 
20, 1872, as amended February 3, 1875, are not authorized to provide for the 
payment of stipulated sums of money to persons other than the family or heirs 
of a deceased member. 


. A certificate of incorporation under the act of February 3, 1875, setting forth 
that ‘‘ the manner of carrying on the business shall be such as the association 
may from time to time prescribe by rules, regulations and by-laws, not in- 
consistent with the laws of the State,” is not a compliance with the third 
clause of section 2 of the act of April 20, 1872, which requires the certificate 
to show ‘‘ the manner of carrying on the business of said association.” 


. In quo warranto against a corporation, where it has assumed franchises not 
granted, and it appears that the certificate of incorporation does not comply 
with the requirements of the statute under which itis organized, the court, in 
the exercise of its discretion, will oust it of the franchise to be a corporation. 


This is a proceeding instituted by the attorney general on his own 
relation. 

The information states that the defendant is an incorporated com- 
pany, formed and organized under the act of May 1, 1852, and the 
acts supplementary thereto, and charges that ever since its organiza- 
tion, it has continuously within this State, to wit, at the county of 
Champaign, etc., offended against the laws of this State, grossly 
abused and misused its corporate authority, franchises and_privi- 


* Decision rendered March 27, 1877. 
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leges, and unlawfully assumed and usurped franchises and privil: ges 
not granted to it, and especially in the following particulars, to wit : 
(here follow seven specifications, the substance of all of which, s> far 
as the testimony renders them materia’, is embodied in the eighth spe- 
cification, which reads as follows :) “ For hire and 1eward, it has un- 
lawfully issued to various persons, for their use and benefit respect- 
ively, instruments of writing, denominated certificates of member- 
ship, being of the tenor and effect of wagering pvlicies of life 
insurance, and thereby agreed and undertaken to pay to each of such 
persons, or his representatives, upon the death of a third person 
named in such instrument, (such third person being a stranger to 
such pretended contract, and even to the parties thereto, and often 
in failing health, and the insured having no insurable or other inter- 
est, in the life of such third persons,) a large sum of money, to wit, 
$5,000 more or less, and that, too, without the means or power of 
fulfilling such pretended contracts upon its part; and in considera- 
tion of hire and reward in each case, it has entered into a large num- 
ber of such pretended contracts with the same person, undertaking 
to insure him thereby ina vast aggregate sum, to wit, in one in- 
stance over $150,000, against the deaths of a large number of stran- 
gers, to wit, in one instance over fifty; and it is s‘ill engaged in 
such unlawful and swindling operations.” 

The prayer is that the defendant be adjudged to have forfeited iis 
franchises, and be ousted therefrom, or at least from the franchises 
so unlawfully assumed and abused by it. 

The plea admits the incorporation and organization of the defend- 
ant under the act of May 1, 1852, and the amendatory act thereto of 
February 3, 1875. A copy of its certificate of organization is set out, 
which, omitting the formal parts, is as follows : 

‘¢], The name of the association, and which it shall be known by, 
shall be ‘ The Central Ohio Mutual Relief Association.’ 

“2. The principal office and place of business of said corporation 
shall be in North Lewisburg, Champaign County, Ohio. 

“3. The manner of carrying on the business of the association 
shall be such as it may from time to time prescribe, or which may be 
prescribed by the rules and regulations, and by-laws of the associa- 
tion, not inconsistent with the laws of the State, and the purposes of 
the association as herein expressed.” The purpose expressed is as 
follows: That said association has been formed and organized for 
the mutual protection and relief of its members, and for the payment 
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of stipulated sums of money to the families or heirs of the deceased 
membeis of the association.” 

A copy of the by-laws of the association is made part of the answer 
also. Art. 1, isa repetition of the name, location and purpose of the 
association, as containcd in the certificate of incorporation.” 

“Art. 2, sec. 1, provides that no person shall be entitled to any re- 
lief until they have been enrolled as a member. 

“Sec. 2. After any person has been enrolled on the books of the 
association as a member, at his or her death, his or her family or 
heirs or assigns, named in the certificate as the beneficiary, shall be 
ent:tled to the sum of one dollar for each and every bona fide member 
of his or her cluss in the first division, or the sum of five dollars for 
each and every bona fide member in his or her clas3in the second 
division. 

“Sec. 3. Every member is required to pay to the association, within 
thirty days after an assessment has been made for the death of a 
member in his or her class in the first division, the sum of one dollar 
and twenty-five cents ; one dollar for the death fund, and twenty-five 
cents for expense. Every member is required to pay to the associa- 
tion within thirty days after the assessmert has been made for tke 
death of a member in his or her class in the second division, the sum 
of five dollars and fifty cents ; five dollars for the death fund, and 
fifty cents for expense. 

“Sec. 4. Every member of the second division is required to pay to 
the association the sum of ten dollars as annual dues for the first 
five years, and thereafter five dollars per year, and every member of 
the first division, the sum of two dollars as annual dues. The an- 
nual dues are to be paid within thirty days after they are due.” 

Sec. 5. Provides that any member failing to pay annual dues or 
assessments shall forfeit membership and all claim to relief, together 
with all moneys previously paid. 

Arts. 3, 4, 5, 6, 7, and 8 relate to the officers and agents of the as- 
sociation ; the mode of their appointment ; thejr duties ; the bonds 
to be given by the secretary, treasurer, and agents, etc. 

“ Art. 9, sec. 1. Any amendment to these by-laws must be made 
in writing, and be presented to the secretary, who will call a meeting 
of the directors. 

‘Sec. 2. The amendment, after having been duly read, must re- 
ceive the sanction of two thirds of the directors before it can be- 
come a part of the by-laws.” 
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The answer also set out copies of the application, and certificate of 
membership. 

The questions contained in the application to be answered by the 
applicant, would indicate that only persons free from hereditary dis- 
eases, of good health, and temperate habits, would be received as 
members. The certificate of membership is based upon the applica- 
tion, and recites those provisions of the by-laws relating to the death 
fund, assessments, dues, ete., and when delivered, constitutes the con- 
tract between the member and the corporation. 

The plea then alleges that the statute under which it is organized, 
and certificate of organization, constitute the only authority for the 
defendant’s organization, and assuming to exercise the franchises 
enumerated in and indicated by the said constitution, by-laws, and 
forms of application for and certificate of memberships, it denies 
generally and specifically that it is doing or assuming to do any of 
the alleged wrongs, or exercising any of the alleged illegal franchises 
in the information complained of. 

It admits that prior to the filing of the information some of its 
agents committed the error and irregularity of procuring certificates 
to be issued to and for the benefit of persons not entitled as members 
or otherwise ; but claims that the officers of the association, on being 
apprised thereof, promptly corrected the same and made restitution 
to the parties injured, before the information was filed. 

It therefore asks the court to adjudge and determine in what re- 
spect, if any, its said certificate of incorporation, its constitution and 
by-laws, or it forms of application for and certificate of memberships, 
come short of conformity with law, so that the error, if any exists in 
its organization, and the franchises indicated by said muniments, may 
be corrected and remedied. 


Joun Lirriz, Attorney General, for Relator. 
W. H. West and W. R. Warnock, for Respondent. 


f Gitmorg, J. 

It has been held by this court that mutual relief associations, in- 
corporated and organized under the act of February 3, 1875, are not 
subject to the statutes of this State relating to life insurance and life 
insurance companies. The State vs. Mutual Protection Association 
of Ohio, 26 Ohio St., 19. 

This does not determine what will constitute a proper incorpora- 
tion and organization of such associations under the act named ; but 
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it is conceded in the information in the case before us, that the de- 
fendant has been incorporated and organized under the act, which 
must be taken to be an admission that it is lawfully incorporated and 
organized ; and even if it has been made to appear by the exhibits 
that it has made part of its plea, that it has failed to comply with 
some of the material requirements of the law, in its incorporation and 
organization, such failure will not, in this case, authorize a judgment 
of ouster, on the ground that it was not duly incorporated, notwith- 
standing they may be looked to for another purpose, as will hereafter 
appear. 

To entitle the State to a judgment of ouster, therefore, the defen- 
dant must have been guilty of abusing or misusing its corporate 
franchises and privileges in respect to some or all of the unlawful 
matters charged in the information. 

The eighth charge in the information, which is given in the state- 
ment of the case, contains a statement, somewhat in detail, of the 
substance of what had been previously specifically charged. 

The testimony taken on the hearing of the case fully sustains each 
allegation of fact contained in the information as detailed in the eighth 
charge. The substance of these charges may be thus stated : 

1. That for hire and reward the defendant is and has been insuring 
its members and others against the loss of the lives of strangers, in 
whom they have no insurable or other interest, and issuing to them 
certificates of membership, and thereby agreeing to pay them, re- 
spectively, large sums of money, on the happening of events—viz., 
the death of such strangers—as to which they have no interest what- 
ever. 

2. That for hire and reward, in each case, it has entered into a 
large number of contracis with the same person, undertaking to in- 
sure him thereby in the aggregate sum of $150,000, or more in one 
instance, against the deaths of fifty or more strangers to the insured, 
without the consent or knowledge of such strangers, many of whom 
were in failing health, and in whose lives the insured had no insur- 
able interest. 

The act under which the defendant is created (69 Ohio L. 82,) de- 
clares that. such associations are to be incorporated “for the mutual 
protection and relief of its members, and for the payment of stipu- 
lated sums of money to the farvilies or heirs of the deceased members 
of such association.” The certificate of incorporation and the by-laws 
of this asscciation use the language above quoted in declaring its 
purposes. 
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The corporate powers of the association are limited to the carrying 
into effect of the purposes thus declared. The only beneficiaries for 
whom it has power to provide are the ‘‘families or heirs of deceased 
members.” 

The charges of which the defendant has been found guilty upon the 
evidence constitute gross abuses of its franchises and privileges. The 
sixty-four certificates of membership that were issued to one person, 
who was not a member, upon the lives of strangers, in whom the in- 
sured had no insurable interest, were in the nature of gambling or 
wagering certificates as known in life insurance. The association had 
no power either to make such contracts or to issue certificates of 
membership thereon ; and as to those who were participating in the 
transactions with knowledge of the facts, they were what the 
information denominates them—i. e. ‘‘ swindling operations.” This 
is substantially conceded by counsel for defendant in argument, and 
the blame is laid upon the agent who filled out and forwarded the 
sixty-four applications ; and it is claimed that the officers of the as- 
sociation were ignorant of the facts,and had no intention of doing 
wrong or abusing the franchises of the corporation in issuing the cer- 
tificates. The defendant is willing that it may be ousted from the 
privilege of issuing such certificates in the future. It is further 
claimed, that having refunded to the party taking out these certifi- 
cates the full amount paid therefor, and canceled them on the 
books of the association, the court should not declare a forfeiture of 
all its franchises and oust it from being a corporation. 

Under some circumstances, this claim of the defendant might be 
favorably regarded, but in this case it must be rejected. 

These incorporated mutual relief associations were unknown in 
this State until quite recently. Our people have therefore had but 
little opportunity to practically test their usefulness, even when 
strictly confined in their operations to carrying out their purposes as 
declared by the statute. That they might be successfully and bene- 
ficially operated under some circumstances, I do not doubt. 

Mr. May, in his work on Iusurance, sec. 146, in speaking of mutual 
insurance, says: “ Its original design was to provide cheap insurance 
‘by means of local associations, the members of which should insure 
each other. Such associations are in their nature adapted only to lo- 
cal business.” What is here said of mutual insurance is more strongly 
applicablé to mutual relief associations. 

Again, putting a fair construction upon the language of the statute 
authorizing their creation, it seems clear that it was not the intention 
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that corporations should be formed and operated under it, by parties 
whose principal object was the making of money for themselves, by 
pushing the operations of the association, in all parts of the State, 
by means of all the appliances known to the life insurance business, 
through the instrumentality of numerous agents, who were al!owed 
forty per cent of all the moneys received as membership dues, etc. 
I do not say that all these things were illegal, but they are matters 
. properly to be considered, in connection with others that will now be 
noticed relating to the charges against the defendant. 

While we do not say that the testimony shows that the officers of 
the association acted corruptly in reference to the issuing of the sixty- 
four certificates to one person, yet we find that they acted with know- 
ledge of the facts, obtained by au interview with the agent who took 
the applications, immediately after the first ten of them had been 
sent to the home office, and that the facts so obtained were such as 
should have alarmed and put them on full inquiry; but the illegal 
transactions were permitted to proceed without objection, and seem- 
ingly with their full approbation, until the person who held the sixty- 
four certificates became suspicious, and, through the advice of counsel, 
demanded of the association the return of the $1,268 that had been 
paid for the certificates. There isa conflict in the testimony as to the 
condact of the officers when the demand was made, but the money 
was not refunded until eminent counsel had been consulted, and the 
association then wanted to return the sixty per cent of the money 
which it had received, and let the person who had paid it, look to the 
agent for the forty per cent which he had retained. On the whole 
testimony we are satisfied that the officers in receiving the money and 
issuing the sixty-four certificates, acted with knowledge of both the 
facts and the law, and therefore culpably. The fact that another as- 
sociation in the same county may be doing businessin the same way, 
is no excuse for the defendant. Under these circumstances, we think 
the defendant should not further exercise its corporate franchises and 
privileges, and the same are declared forfeited. 

There are sore matters connected with the incorporation and 
organization of the defendant, which, although not constituting the 
grounds for the judgment, yet, when taken in connection with the 
manner in which they have conducted their business, we regard them 
as defects which may properly have influenced the court in arriving 
at a conclusion in the case. 

The second section of the statute, (69 Ohio L., 83, ) provides that 
the certificates of incorpcraticn shall specify as follows : 1, the man- 
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ner of such association ; 2, the place of its principal office ; 3, the 
manner of carrying on the business of said asscciation. 

The certificate in this case leaves the manner of cairying on the 
business of the association to be such as it may ‘‘ from time to time pre- 
scribe by its rules and by-laws,” not inconsistent with the State laws. 
The by-laws provide for their own amendment by a two-third vote of 
the board of directors. Such an organization is too loose, indefinite, 
and uncerta‘n. An association through which large sums of money 
are to be collected and disbursed for benevolent and other purposes, 
should be constructed on a more substantial foundation. 

Again, I can find nothing in the certificate or by-laws fixing the 
amount to be paid as an admission fee, so to speak, by a person on 
becoming a member. Is this a matter discretionary with the agent 
through whom the application is made? If so, it should be corrected. 
The $1,268 collected by the agent for the sixty-four certificates so of- 
ten spoken of, seems to have been collected by him, and sixty per cent, 
of it paid to the association, without express authority either of the 
statute or any by-law of the association. The testimony shows that 
the agent received twenty-five dollars each for about two thirds of 
the certificates, and six dollars each for the residue. This cash in- 
ducement may have influenced the conduct of both the agent and 
the association in reference to those unlawful transactions. Be 
this as it may, the right to collect money by the agent of an incor- 
porated association of this kind, for any purpose whatever, in the 
absence of statutory provisions on the subject, should be regulated by 
its certificate of incorporation or its by-laws. 

The forfeiture of all its corporate franchises and privileges declared, 
and judgment of ouster from its right to be a corporation entered 
against the defendant. 

Wetcz, C. J., Wairz and MclItvarng, JJ., concuired. Boynton, J., 
did not s‘t in this case. at ae 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


* Novemper Term, 1876. 


ABRAHAM S&S. LOHNES, 
vs. 
INS. CO. OF NORTH AMERICA. 


Evidence that the agent received ay Ha Sag took risks, settled rates of pre- 
miums, and issued policies for the defendant, does not prove that he was the 
general agent, authorized to waive the preliminary proofs required by the 
policy. 

Exception sustained. 


Ives & Lincoty, of Salem, for Plaintiff. 
E. F. Stone, of Salem, for Defendant. 


Morton, J. 

The only question presented to us is whether there was sufficient 
evidence to justify the jury in finding a waiver of the proof of loss re- 
quired by the terms of the policy. 

If we assume that upon the testimony the jury might find a waiver 
by William Archer, an agent of the defendant, it was yet for the plain- 
tiff to prove that Archer had authority to make such waiver. The 
only testimony upon this point was that of Trefry, who obtained the 
insurance for the plaintiff. He testified that Archer was the agent of 
the defendant; that he had dealings with him as such agent, and that 
Archer received applications for insurance, took risks and settled 
rates of premium, and issued policies for the defendant. This dces 
not tend to show that Archer was the general agent of the defendant 
authorized to transact all their business in Salem. It shows a special 
agency with powers limited to one branch of the general business of 
the principal. It cannot fairly be inferred from this testimony that 
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Archer’s powers extended to other branches of the business of the de- 
fendant, or that he had authority to adjust losses or to waive any 
conditions of the contract. Tie cas differs from the case of Eastern 
Railroad Co. vs. Relief Ins. Co., 105 Mass., 570, relied upon by the 
plaintiff. In that case, the agent who waived the proof of loss was 
shown to be the general agent of the defendant, with power to adjust 
losses as well as to make insurance and issue policies. 

We are of opinion that there was no evidence in this case to justify 
the finding that Archer had authority to waive the preliminary proof 
of loss which the policy required the plaintiff to make. Harrison vs. 
City Fire Ins. Co., 9 Allen, 231. Tate vs. Citizens Mutual Fire Ins. 
Co., 13 Gray, 79 ; Shawmut Sugar Refining Co. vs. People’s Mutual 
Fire Ins. Co., 12 Gray, 535. 

Exceptions sustained. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


November Term, 1876. 


JAIRUS HOWLAND, 
vs. 
CONTINENTAL LIFE INS. CO. 


Where the premium on a life policy became due on Sunday and was tendered on 
the following Monday, and the agent refused to receive it, claiming that the 
policy was void : 

Held, that the tender of premium was made in season. 

Held, that where the insured gave no notice that he should treat the policy as at 
an end, it was still binding on the company, and though he might within a 
reasonable time elect whether to treat the policy as void or still in force, he 
could not after the expiration of eleven months recover in an action based on 
an alleged rescision of the contract. 

Judgment affirmed. 


J W. Hossarp, of Boston, for Plaintiff. 
A. A. Ranney, of Boston, for Defendant. 
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Morroy, J. 

The plaintiff can recover only upon the ground that the defendant 
has rescinded its contract with him. 

It appeared at the trial that an annual premium was due and pay- 
able by the plaintiff on January 25, 1874, which was Sunday ; that 
on the Monday following he tendered payment of the same to the de- 
fendant’s agent, who refused to receive it, “ saying that the time for 
payment was past, that the policy was void and of no effect on that 
account, and was forfeited, and that the plaintiff was not then insured 
under the same.” The plaintiff thereupon went away, and gave no 
notice to the defendant that he should treat the policy as at an end, 
and took no action until he brought this suit, eleven months after. 

As the annual premium fell due on Sunday, it is clear that a pay- 
ment or tender made on the Monday following was in season. Ham- 
mond vs. American Mutual Life Ins. Co., 10 Gray, 306. The defen- 
dant therefore had no right or power to rescind the policy. It was 
not in fact rescinded, but remained a continuing contract upon which 
the defendant was liable. There can be no doubt that if the plain- 
tiff had died at any time after his tender, his representatives could 
have recovered the full amount of the policy. If it be assumed that 
the plaintiff had the right, at his election, to treat the mistake of the 
defendant’s agent as a rescission of the contract, justice requires that 
he should give notice of th's election within a reasonable time. An 
election made eleven months after, during which time the liability of 
the defendant had continued, was not within a reasonable time. 

The ruling of the Superior Court that the plaintiff could not re- 
cover was correct. 

Judgment on the verdict for defendant. 
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SUPREME COURT OF NORKrH CALIFORNIA. 


Ocroser Term, 1875. 


Appeal from the District Court, Sixth Judicial District, 
County of Sacramento. 


JOHN BREUNER 
vs. 


LIVERPOOL AND LONDON AND GLOBE INS. CO.* 


If a policy of insurance against fire contains a clause, that if the building shall fall 
except by fire, the insurance shall immediately cease, and the walls of the 
building are of brick, and a portion falls, leaving more than three fourths stand- 
ing, the building is not a fallen building within the condition of the policy, 
and if destroyed by fire in that condition, the insurance company is liable for 
the loss. 


A clause in an insurance policy, that the same shall be void if any change occurs 
in the building by which the degree of risk is increased, without the written 
consent of the company, has reference only to a change produced by the act of 
the insured, to which the company could consent upon application of the in- 
sured, and not to a change occasioned by accident or a cause over which the 
insured had no control. 


The plaintiff was the owner of a two-story brick building, Nos. 166, 
168 and 170, on the south side of K Street, between Sixth and Sev- 
enth Streets, in the city of Sacramento, and was doing business in the 
same, having a stock of furniture and upholstery goods. The de- 
fendant was a foreign insurance company doing business in this State, 
and on the second day of March, 1872, in consideration of a pre- 
mium of one hundred and thirty dollars, paid to it by the plaintiff, 
insured the plaintiff against damage or loss by fire, to the amount of 
ten thousand dollars, for one year, upon his stock of furniture, up- 





* From the 51st California Reports. 
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holstery goods, etc., in said building. The thirteenth condition in 
the policy was as follows : 

‘‘XTII. Ifa building shall fall, except as the result of a fire, ail in- 
surance by this company on it, or its contents, shall immediately 
cease and determine.” 

The second condition in the policy was as follows : 

‘TI. That in case of any change by which the degree of risk is in- 
creased without the written consent of this company, this policy shall 
be null and void.” 

The building was of brick, and had a frontage of sixty feet on the 
south side of K Street, and the westerly forty feet of its frontage had 
a depth southward of eighty feet, and the easterly twenty feet of its 
frontage had a depth southward of one hundred feet. 

The following is a correct ground-plan of the building and of the 
brick wall thereof : 


EAST SEVENTH STREET. 
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| 





40 feet. WoopdEN BUILDING. 


No. 17 
c Wall. 
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SOUTH ALLEY. 


CORNER LOT. 
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The fifth finding referred to in the opinion was as follows : 

“That on the 23d day of April, A. D., 1872, at half-past twelve 
o’clock in the afternoon, that part of the brick walls of said building, 
indicated by the dotted line on said plan, and extending from B to C, 
and also a part of the front wall, including the brick pillar B, ard a 
space five feet on each side of said pillar B, which last-mentioned 
fallen space in said front wall went up in the shape of an arch or in- 
verted V to within three feet of the cornice of said front wall, fell 
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outward, into K Street. All the other walls were left standing, 
but the whole front wall was so badly cracked that it required to 
be pulled down and rebuilt. The roof over that part of the build- 
ing indicated on the plan as being between the letters A and B and C 
and D broke off from the rest of the roof and fell into the cellar, 
with the walls stated ta have fallen, but the rest of the roof of 170 
remained undisturbed and attached to the fire-walls. Also, the roof 
of 166 and 168 became detached from the east wall of said building 
to the extent of sixty feet by the falling of said partition-wall, as be- 
fore mentioned. Said roof of 166 and 168 was also partially detached 
from the north wall thereof, had dropped down about nine feet at the 
northeast corner, and so that said roof at said corner rested upon 
said furniture in the second story of said building. Pier B (see dia- 
gram) between 166 and 168 and 170, fell out, and there was a break 
in the front or north wall of both buildings about ten feet wide, run- 
ning up in the shape of an arch, to within three feet of the cornice of 
the buildings, and the center of this arch was over the point that had 
been occupied by said pier B; all the floors of said building, (Nos. 
166 and 168,) and all the studding and supports of the same, re- 
mained in place after the fall of said walls and roof. And the whole 
of the rear part of said building, No. 170, extending southward from 
the line on said plan marked C, D, remained standing in place after 
said fall of said walls.” 

At half-past seven o’clock p. m., of the 25th day of April, 1872, a 
fire broke out in a wooden building—not part of the premises insured 
—at a distance of about fifty feet from the cross-wall marked C D, 
in said plan, and destroyed all that part of said building which stocd 
on lots No. 166 and 168, and that part of No. 170 which extended 
back from the cross-wall, marked in said plan C D ; and also destroyed 
a large amount of furniture, upholstery goods and merchandise of the 
value of over twenty thousand dollars, the greater part of which were 
in that part of the building which did not fall. This was an action on 
the policy to recover for the loss. The court” rendered judgment for 
the defendant. The plaintiff appealed. 

The other facts are stated in the opinion. 


G. W. Spautpine, for the Appellant. 


The clause on the back of the policy in relation to fallen buildings 
is to be construed strictly against the underwriters, as it tends to_nar- 
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row the range and limit the force of the principal obligation. Hoff- 
man ef al. vs. Adtna Fire Ins. Co., 832 N. Y. 405. 

Under a strict constraction it seems to us that tha entire building 
must fall, and that the falling of less than one tenth, as in the present 
instance, would not determine the insurance.. New Jersey Steam 
Navigation Co. vs. Merchants’ Bank, 6 How., 382. 

As to the effect of conditions, see also Hitchcock vs. Northwestern 
Ins. Co., 26 N. Y., 68 ; Mayor of New York vs. Hamilton Fire Ins, Co., 
39 N. Y., 45; Wolf vs. Security Fire Ins. Co., 39 N. Y., 49; O’Neil 
vs. Buffalo Fire Ins. Co., 3 N. Y., 122; Hynds & Morgan vs. Schenec- 
tady Co. Mutual Ins. Co., 16 Barbour, 119; Kunzee vs. American 
Exchange Ins. Co., 41 N. Y., 412. 


Beatty & Denson and Henry Epaerron, also for the Appellant. 

The question is, whether, when a policy of insurance provides that 
if the building in which goods are situated falls, the policy shall cease, 
it means that if any portion of the building falls, it shall be a forfei- 
ture of the policy ; or does it mean if the whole building falls, or so 
much of it as to leave the standing part not a house or building, but 
a mere fragment? Good policy would seem to require the latter in- 
terpretation. If the falling of a part of a building is to constitute the 
building a fallen building, within the meaning of this term, then we 
scarcely know where the dividing-line is to be. 

With regard to the proper rule for interpreting these provisos, con- 
ditions, stipulations, etc., in policies, we maintain that all the courts 
have adopted the same rule—to construe them strictly against the in- 
surance companies and liberally in favor of the insured ; in other 
words, never to hold a policy forfeited unless the language is so ex- 
plicit as to forbid any other reasonable interpretation. And this rule 
we think in accordance with law, reason and justice. Hoffman vs. 
Etna Ins. Co., 32 N. Y., 405. 


McAtuisrers & Brrain, for the Respondent. 


The ground taken by the plaintiff (appellant, ) that the whole bui!d- 
ing—every wall—must fall ere it becomes a building that has fallen, 
does not accord with a rational or sensible construction of the policies. 
What was the object sought by defendant (respondent) in inserting 
the thirteenth condition ? 
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It was to be relieved from indemnifying against fire as to a building, 
or as to its contents, which had become exposed by falling. 

It required no act on the part of the insurance company to cancel 
the policies ; by the fall of the building they ceased and determined. 

The happening of this event, over which the insurance company 
had no control, of and by itself, dissolved the policies, They fell with 
the building. 

The insurance company insured a brick building, and a certain 
stock of furniture and upho'stery “contained in the two-story base- 
ment brick building.” The building falls. Thereupon the original 
subject of the insurance becomes completely changed. The brick 
building no longer exists as a building. The stock of furniture and 
upholstery is no longer contained in a brick building. (Nave vs. Home 
Mut. Ins. Co., 37 Mo. 430 ; Flanders on Fire Ins. 476, 477, 483, 484 ; 
Bunyon on Fire Ins. 66.) 

The conditions and stipulations indorsed on the policies, and dis- 
tinctly referred to in the body thereof as the basis of the insurance, 
are properly incorporated into the policies sued on, and constitute a 
part thereof. Burritt vs. Saratoga C. M. F. Co., 5 Hill, 188 ; Jen- 


nings vs. Chenango Co., 2 Denio, 75; Egan vs. Mutual Ins. Co., 5 
Denio, 326 ; Murdoch vs. Chenango Co., 2 Comstock, 210. 


By THe Court. 


The court found, as a conclusion of law, “ that before said fire, said 
building had become a fallen building within the terms of the policy 
set forth in plaintiff's complaint, and that the falling down was not 
the result of a fire.” This finding, although stated among the con- 
clusions of law, is the finding of an ultimate fact. The p'aintiff at- 
tacks this finding as contrary to the evidence ; and it is stated in the 
bill of exceptions that the only evidence to support it is that upon 
which finding No. 5 was founded, and that there was no evidence in 
the case to support a more general finding as to the falling of the 
building before the fire. The question, therefore, is: Do the mat- 
ters recited in finding No. 5 support the finding that the buildiog was 
a fallen building, within the meaning of the policy? Itis unneces- 
sary to repeat the matters detailed in that finding, and comment on 
them at length. Our conclusion is, that they do not show that the 
building had fallen before the fire occurred. A portion of the bui'd- 
ing had fallen, but the larger portion—more than three fourths—was 
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standing, and it was not a fallen building within the meaning of the 
thirteenth condition of the policy. 

The second condition, which is ‘‘that in case of any change by 
which the degree of risk is increased, without the written consent of 
the company, this policy shall be null and void,” has reference only 
to a change produced by the act of the insured ; such a change as 
the company could consent to, upon the application of the insured, 
and not to one occasioned by accident, or a cause over which the in- 
sured had no control. . 

Judgment and order reversed, and cause remanded for a new trial, 


Crockett, J., and McKrysrry, J., dissenting: We dissent, on the 
ground that in our opinion the building, before and at the time of 
the fire, was a fallen building within the true intent of the thirteenth 
condition of the policy. 





